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Tue Massachusetts law, as it has been built up by judicial 
decisions through a long series of reports, is not only high 
authority throughout the Union, but is cited with respect in 
foreign tribunals. The new application which the principles 
of the common law have received, in the novel circumstances 
of a new country and government, has tended to illustrate 
and develop these principles i in a striking manner ; and much 
judicial ability has been exercised in shaping the old maxims 
to the new condition. Thus a judicial structure has been 
erected, with many of the features of the ancient system, 
combined with much of new development. Perhaps the 
principal artizans in laying the foundation of this structure, 
and carrying up the walls towards completion, are Parsons 
and Wilde. These, at least, had much to do with the frame- 
work, by reason of a systematic bent of mind. Parsons 
first set his eye upon systematizing the Massachusetts law ; 
and Wilde followed in his steps. 

It is to be regretted that these and other early architects of 
our law have passed away ; and that no adequate literary me- 
morial has been written of their life and genius. We lack the 
English industry in this particular; and we positively know 
more of the life of Lord Coke than is written, or likely to be 
written, of many of the most eminent judges of our own 
times. True, their judicial decisions remain to us ; but these, 
like the plays of Shakespeare and books of Homer, make us 
only the more desirous to know something farther of their 
private character, and the events of their lives. In the case 
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of such judges as Wilde, it is the more desirable to preserve 
a portrait of their character and life, because they are speci- 
mens of a school of eminent lawyers, who, we are sorry to 
say, seem to be passing off with that scientific system of 
special pleading, in which they excelled. 

In the limits of this article, we can do little to depict the 
private or public character of Mr. Justice Wilde, or to weave 
the tissue of his life. We can only hope, by the hasty sketch 
we make, to incite others to record his life in a worthy 
manner; and, perhaps, to direct attention and industry to 
the entire field of American judicial biography. 

Samuel Sumner Wilde was born in Taunton, Massachusetts, 
on the fifth day of February, A. D. 1771. His father, 
Daniel Wilde, was a very respectable farmer, a religious man, 
and deacon of a congregational church. The father’s means 
were small; but Samuel's grandfather, on the mother’s side, 
was in prosperous circumstances, and he gave a tract of land 
to his grandson, to be devoted to his education. Out of this 
property, Samuel was fitted for college, and sent to Dart- 
mouth, being designed by his friends for the ministry. He 
entered the Sophomore Class, and graduated in 1789. His ) 
forte in college was mathematics ; for which he had so strong 
a relish, that before entering college, he had already gone 
over the whole field of mathematical study pursued there. He 

yas popular among his associates ; and, by a certain prompt, 
decided bearing, won the soubriquet of ** colonel.” It has 
been wittily said, that the only difference between a lawyer 
and a minister is, that. the former studies the law for the 
sake of the profits, while the latter studies the law and the 
prophets. Anciently the two offices were combined, and 
nemo clericus nisi causidicus. Perhaps Mr. Wilde may have 
thought to fulfil the original purpose of his friends, in sending 
hi.. to college, cy pres, as it were, by adopting the legal pro- 
fession. However that may have been, he did, in fact, upon 
graduating, enter upon and complete the study of the law, 
in the office of Hon. David Leonard Barnes, of Taunton, 
who afterwards removed to Providence, and was appointed 
judge of the district court of the United States for the dis- 
trict of Rhode Island. 

On completing his law studies, Mr. Wilde entered into 
the marriage relation with Miss Eunice Cobb, the amiable 
and gifted daughter of Gen. David Cobb, of Taunton. 
The union was a very happy one; and was blessed with 
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several children, among whom may be mentioned George 
C. Wilde, Esq., now the efficient clerk of the supreme 
judicial court for the county of Suffolk, Massachusetts. Mrs. 
Wilde died at the age of about fifty. Her father, Gen. Cobb, 
was a remarkable man. He began life as a physician in 
Taunton ; but was diverted from his profession by his patri- 
otic and martial ardor, when the revolutionary war broke out. 
He had the honor to be appointed one of the aids of General 
Washington, and served in this capacity during the war. 
At its close, he was appointed a major-general, and a judge of 
the court of common pleas; and he soon found the former 
office to be necessary to the performance of the functions of 
the latter. The distress caused by the taxation necessary, 
after the war, to pay the interest on the debt incurred, gave 
rise to Shay’s rebellion. A mob attempted to prevent Judge 
and General Cobb from holding his court, at which judgments 
were expected to be obtained against the tax delinquents ; 
he, however, surrounded the court house with the militia 
under his command, and in military costume, sword in hand, 
went forth to hold his court, declaring that ‘‘ he would hold 
his court, if he held it in blood ; that he would sit as a judge, 
or die as a general.” His resolution quelled the disturbance 
without the effusion of blood. 

After his marriage, Mr. Wilde removed to Waldoboro’, 
Lincoln County, Maine, where he began the practice of his 
profession. He remained two years in that town, and then 
removed to the adjoining town of Warren, where he resided 
five yeirs. In 1799, he removed to Hallowell. He rose 
fast in his profession, and was soon at the head of the bar 
in Maine, or disputed that position with Prentiss Mellen, 
afterwards chief justice of the supreme court in Maine. As 
an advocate, Mr. Wilde was a rapid sjeaker, and very pre- 
valent with the jury. He was shrewd end keen in his man- 
ner of putting a case; and had, beside, an influence with the 
jury, from weight of personal character. He was particularly 
skilful in the preparation of his case, and in special pleading, 
which was his especial delight. He made Saunders' his con- 
stant study. He also paid profound attention to Coke upon 





1“The editions of Saunders’s Reports,” says Lord Campbell, “by the 
late Serjeant Williams, and by the present most learned ju Mr. Justice 
Patteson and Mr. Justice youre Williams, illus’ by admirable 
notes, may be said to embody the whole common law of England, scat- 
tered about, I must confess, rather unmethodically.” 
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Littleton, and early became expert in the abstruse subtleties 

of the law of real property, of which he was afterwards the 
judicial master. The abolition of special pleading has swept 
away much of the system which used to adorn the courts of 
law, together with the skilful and expert practitioners who 
alone could manage it. The proverb that skilless hands must 
not touch edged tools, lest they should be cut, was particularly 
applicable to the delicate weapons of the special pleader. 
eon aman could not practise law in the courts with im- 
punity, unless he really understood the science of law. Now 
all this is changed. The practitioner need not understand 
that scientific system, which is the exponent of the principles 
of law involved in the trial of a cause. His client loses his 
case, he knows not how; and if the advocate has made a 
smart show of words, accompanied perhaps with buncome and 
invective, the client has no suspicion that the case is lost 
from want of professional skill, and so gives the same lawyer 
his next case. 

The system of special pleading was not merely a good 
fence to keep out ignorance from the practice of the law; 
it put in shape what was really in issue in a cause; and 

*so, in a manner, tried it by anticipation on paper. It 
brought clearly to view what was in dispute between the 
parties, and rendered testimony to all other points super- 
fluous. But afterwards, the general issue and the new 
practice served as a great dragnet to embrace everything ; 
and all cases had to be prepared to get at the merits of one. 
The influence of special pleading was still more important in 
forming the legal mind, as it trained it precisely to that accu- 
racy and insight which are necessary, not merely to the forms 
of judicial proceeding, but to that legal science which makes 
their foundation. Another advantage of special pleading is, 
that it leads to a previous preparation of a case, and puts the 
lawyer in a condition to try it in a brief and pointed manner ; 
instead of coming into court, as is too often done, with only 
a vague plan, or none at all, of the course to be taken. 

One effect of relinquishing this system of pleading, has 
been greatly to protract trials. A single trial has since been 
known to occupy two or three weeks ; which can scarcely be 
paralleled under the old system.’ 




































1 The great object of pleading, is to compel the parties themselves to come 
to an issue: i. €. so to plead, as to develop some question or issue by the 
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Mr. Wilde, in his practice, became conspicuous in several 
important capital trials; the most remarkable of which was 
the trial of Elijah Church and six others, for the murder of 
Paul Chadwick ; a trial noteworthy in the history of Maine. 
The case is of sufficient interest to the profession, to be some- 
what circumstantially stated. There had been a great con- 
fusion of land titles in that region of Maine which lies 
between the Kennebec and Penobscot rivers. This land was 





effect of their own allegations, and to agree upon this question as the point 
for decision in the cause. Nor is a correct general knowledge of this great 
section of our judicial system necessary for those only who are members of 
the legal profession. it is discreditable to any private person of liberal 
education, to be totally unacquainted with the process by means of which 
all civil litigation is conducted ; but in any one who is a member of the legis- 
lature, such ignorance is utterly inexcusable, and also most pernicious. “I 
consider the system of special pleading,” said that eminent common law 
lawyer, Lord Tenterden, “ which prevails in the law of England, to be 
founded upon and to be adapted to the peculiar mode of trial established in 
this country, the trial by jury; and that its object is to bring the case, before 
trial, to a simple, and, as far as practicable, a single question of fact, whereby 
not only the duties of the jury may be more easily and conveniently dis- 
charged, but the expense to be incurred by the suitors may be rendered as 
small as possible. And experience has abundantly proved, that both these 
objects are better attained where the issues and matters of fact to be tried, 
are narrowed and brought toa point by the previous proceedings and plead- 
ings on the record, than where the matter is left at large, to be established 
by proof, either by the plaintiff, in maintenance of his action, or by the de- 
fendiant in resisting the claim made upon him.” This was said in 1832, in 
the case of Selby v Bardons, 3 B. & Ad. 16; and may be read instructively 
by the legislators of the present day. It is true, that the principle laid 
down by Lord Tenterden, has not always been kept in view by the courts, 
and that there have been in practice many instances of departure founded 
upon very nice and subtle distinctions. But in England, the system has 
recently been entirely remodelled by the legislature, with the view of re- 
moving the imperfections and errors contracted during the course of a 
and securing the highest attainable degree of practical efficiency. It has 
been red from its prurient and mischievous luxuriance, and now exhibits 
a degree of simplicity and directness which may commend itself to the 
common sense of any intelligent man; but after all, it is little more than a 
return to the ancient system in the time of Edward I.; when, as Blackstone 
correctly states, “ pleadings were short, nervous, and perspicuous ; not intri- 
cate, verbose, and formal.” 4 Comm. 427. In our American legislatures, 
a very different course has been pursued. Systems*of pleading have been 
adopted which singularly fail to produce the result which Mr. Sergeant 
Stephen ascribes to the English common law method : — “That the undis- 
uted or immaterial matter which every controversy more or less involves, 
1s cleared away by the effect of the pleading itself; and therefore, when the 
allegations are finished, the essential matter for decision necessarily appears.” 
Stephen on Pleading, 451, 452, Ist English edition. Heard on the Law of 
Libel and Slander, p. 195, note 2. 
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held under the Brown, the Drown, and the Tappan patents, 
or grants, partly derived from Indian purchase, and partly 
from crown grants. A good deal of the territory was covered 
by these various patents, so as to give rise to conflicting 
claims ; and where the grants purported to keep clear of each 
other, their descriptive terms were often so vague as to con- 
fuse the boundaries. Partly owing to this unsettled state of 
things, many of the hardy eastern pioneers had squatted upon 
the land, without troubling themselves to obtain any show of 
title. Others occupied and improved under some one or 
other of the respective grants which have been named. For 
a while, land owners neglected their rights, by reason of the 
little value of the waste territory ; but, as it was improved, 
and by the settling of the country rendered valuable, these 
rights were vigorously prosecuted; filling the courts with 
a dry, tedious, and intricate litigation. The terre tenants 
ordinarily got the worst of the suits. They had obtained 
their titles with little cireumspection, and often relied on bare 
possession, to prevail through want of a better title in the 
plaintiff. Even when the defendant was victorious, he was 
often little better than defeated, owing to the great expense 
he was at in the maintenance of his rights, frequently against 
a powerful and wealthy competitor. 

In these real estate trials, Mr. Wilde took a conspicuous 
part. This was partly owing to his established reputation 
and high position at the bar; but still more to his natural 
bent for the recondite and abstruse disquisitions of the law of 
real property. And here, no doubt, he acquired that con- 
summate skill in this department of law, which afterwards 
made him its master and chief exponent on the bench of the 
supreme court. 

The sufferings of the land settlers in this litigation, occa- 
sioned the passage of the betterment act, in 1807, which still 
remains upon our statute book. This law provided that in 
case of occupation for six years, the occupier, if evicted by a 
better title, should be compensated for the improvements he 
had made; and in,cases of occupancy for any shorter period 
of time, under a title apparently good, the occupier, if evicted, 
was entitled to a like compensation. But this salutary legis- 
lation by no means quieted the settlers or stopped the litiga- 
tion. The settlers became exasperated, and organized an 
agrarian rebellion. They formed themselves into military 
companies, and determined to rely on the sword for justice, 





























Judge Wilde. 459 


rather than the scales of public justice. It became dangerous 
for sheriffs and land surveyors to show themselves upon the 
disputed territory, either to execute the process of law, or to 
map out and measure in behalf of the absent proprietors. 
Paul Chadwick was a chain-bearer, an occupation which 
has formed the theme of one of Cooper’s novels. He was 
employed by land owners to run the lines of an estate in dis- 
pute. The seven men above mentioned, set upon him and 
slew him. They were arrested, and lodged in the jail at 
Augusta. The agrarians declared that they would rescue 
the prisoners, and never suffer them to be brought to trial. 
The note of martial preparation was heard through the region 
east of the Kennebec; but it was answered by a superior 
military preparation on the west side of the river, which 
rallied to the support of the laws. The grand jury sat under 
a powerful military guard; and the whole country was in 
arms, fully expecting a squatter invasion for the rescue of the 
prisoners. Gen. Sewall, a revolutionary patriot, was in com- 
mand of the militia who filled the town of Augusta. Picket 
guards were stationed outside of the town. Some of these 
were captured by the insurgents, disguised as Indians; but 
after a short detention, were released. The insurgents were 
known to be gathered in large numbers in the neighborhood ; 
and the night succeeding the finding of the bill by the grand 
jury, was one long remembered by the citizens of Augusta, as 
one of expectation of civil conflict and the effusion of blood. 
But no attack was made ; the insurgents no doubt being deterred 
by the formidable preparations made to receive them. On the 
next day, the prisoners were conducted to the jail, through a 
lane made by a double file of soldiers on each side. An indict- 
ment for murder was returned ; the prisoners were arraigned ; 
leaded not guilty; and Samuel S. Wilde and Prentiss 
{ellen were assigned as their counsel. The court room 
was thronged. Justice Sedgwick, with Associates Sewall, 
Thacher, and Parker, held the court. Daniel Davis, solicitor- 
general, conducted the prosecution. The trial lasted ten 
days; an almost unprecedented length of time, in that day, 
for even the most important trials in-England and in this 
country; though since the abolition of special pleading, our 
days of modern improvement have seen a single trial spun 
out two or three weeks, dragging its slow length along with 
the general issue, till it began to be feared it would have no 
issue at all. Indeed, at the ratio of increased protraction 
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trials were undergoing, it became pretty apparent, as was 
said in reference to a long-winded orator, who eloquently 
appealed to posterity, that posterity would be there before 
the close. 

The trial of Church and his confederates was carried on 
with much ability on both sides. The evidence consisted of 
Chadwick’s dying statement, and of the confession of six of 
the defendants ; and a very strong case was made out for the 
government. Mr. Wilde argued the case for the prisoners in 
his usual effective style. He neglected no item of evidence 
which would be likely to be discussed in the jury-room. His 
manner was to say the best that could be said on each point 
by a shrewd advocate, well conversant with human nature, and 
especially with the jury tribunal. Advocates sometimes leave 
points undiscussed, which in their own minds seem unanswer- 
able, striving to draw attention from them to more favorable 
parts of the case, or to bury them too deep for resurrection 
in a harangue of words. But Mr. Wilde had something 
shrewd and plausible to say on each point that made against 
him. Tradition says that there was a Quaker on the jury ; 
who, at the first ballot, was the only juryman voting for 
acquittal. He discussed the case with his comrades, and 
whenever they brought up adverse testimony or a position of 
the attorney-general or judge, the Quaker would reply 
triumphantly, ‘* Yes! but what did Squire Wilde say to 
that?” and it could not be denied that what Squire Wilde 
said was plausible. So the Quaker proved the pivot for all 
the jury to swing round on; and next morning, in a crowded 
court-room, hushed in breathless silence, they rendered a 
verdict of not guilty. The community breathed freer at this 
unexpected result ; for there was much public sympathy with 
the squatters, as the poorer and the weaker party in the land 
litigation. 

This event had a beneficent influence, at last. The legis- 
lature were induced to appoint commissioners to imvestigate 
the circumstances of the disputéé land titles, and to see what 
could be done to remedy the distresses of the settlers. The 
commissioners had a hearing and made a report. The result 
was that the commonwealth bought out the claims of the great 
proprietors by a grant of other public land in lieu and satis- 
faction therefor ; and the actual settlers, by paying five dollars, 
if the land they occupied did not exceed two hundred acres, 
and at the rate of thirty cents an acre for all above this 
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quantity, received from the commonwealth a valid and effec- 
tual deed. 

The only other trial in which Mr. Wilde was engaged at 
the bar, which we can now stop to refer to, is his defence, in 
conjunction with Mr. Mellen, of Moses Adams, on the charge 
of murdering his wife. Dr. Moses Adams was high sheriff 
of the county of Hancock, in Maine. His wife was murdered 
in May, 1815, and the trial was in the following June. The 
wife was found in the house, with her neck nearly severed by 
an axe. Her husband was the last man proved to have been 
on the premises. She was found about 4 p.m. At about 
2 p.M., the doctor had sent to mill the boy that lived with 
him, and the only person besides himself and wife in the 
house. He had first directed him to repair to a neighbor 
on an errand; then reconsidered it, and sent him on the dis- 
tant expedition to the mill. The doctor was afterwards seen 
walking from the house very fast, and much heated. He re- 
paired to the store, and after being there awhile, a person 
who had been to the house and found the dead body of Mrs. 
Adams, came into-the store and announced it. Adams im- 
mediately repaired to the house, and complained that money 
had been abstracted from a drawer found open in the house. 
The money, he said, was coin wrapped up in a paper; and a 
newspaper, with a mark such as coin wrapped in it would. 
have made, was found near the house. Adams’ sleeve 
lining had some blood on it; but he was a surgeon, and 
evidence was adduced that the blood might be accounted 
for in that way. Before any evidence of the homi- 
cide, the government proposed to show Adams’ demeanor 
towards his wife as unfriendly ; but the court excluded it, at 
that stage of the trial, and it was not again offered. It was 
attempted to be shown by the state of the body as to heat, 
how long the homicide was committed before the body was 
found; but this evidence was very indefinite. Thus no 
motive being proved for Adams to commit the act, it being 
possible that some one else thight have come to the house 
after he left it, and committed the deed, and no positive cir- 
cumstance directly fixing it upon him, he was acquitted, as 
he should have been.' 


We come now to consider Mr. Wilde’s judicial career. 









1 For account of this trial, see American Trials, vol. 3, Suffolk Law 
Library. 
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In June, 1815, he was appointed by Gov. Strong an asso- 
ciate justice of the supreme judicial court of Massachusetts ; 
in which office he continued until his resignation on the twenty- 
eighth day of October, A. D. 1850, having held it thirty-five 
years and four months, a longer period than it has ever 
been held by any other individual. 

One of the first decisions of the court which we find pro- 
nounced by him is Baldwin v. Whiting, 13 Mass. 56, at the 
Suffolk March term, A. D. 1816. This case related to real 
estate, and contains the important doctrine that the levy of an 
execution by metes and bounds on a part of the interest of a 
tenant in common or joint tenant, is void as against his co- 
tenants. The last reported decision of the court rendered by 
Judge Wilde is Hawes Place Congregational Society v. Trus- 
tees of the Hawes Fund, 5 Cush. 455, at the March term of 
the court holden at Boston, for Suffolk and Nantucket, A. D. 
1850. Throughout the intervening forty-seven volumes of 
reports of Massachusetts cases, are scattered a large number 
of valuable opinions of the court delivered by Mr. Justice 
Wilde, on most of the important heads of jurisprudence. 
Particularly in all the recondite questions of real law, his 
opinions are a fountain of judicial learning, and have had the 
chief influence in moulding that department of Massachusetts 
jurisprudence. , On the law of disseisin, as to which he re- 
ceived such important early lessons in his Maine practice, 
which has been referred to, he established a distinction between 
an occupation sufficient to give a possessory title, as against 
one having neither possession nor property in the land, and 
that which is requisite to constitute an adverse enjoyment, as 
against the true owner, such as, if long enough continued, to 
ripen into a prescriptive title. Mere occasional acts of own- 
ership, such as running the lines of the land, repairing fences, 
cutting wood, gathering hay in its season, &c., might suffice 
for the former purpose ; and yet, if alone, be insufficient for 
the lattey.'_ This doctrine has been recently assailed, but the 
court still adhere to the decided cases. In Coolidge v. Learned, 
8 Pick. 504, the opinion of the court delivered by Judge 
Wilde, discusses in an interesting manner the time of legal 
memory ; which the decision fixes as not going back beyond 
sixty years. The plaintiff’s counsel contended that it went 





1 Slater v. Rawson, 6 Met. 439. 
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back to the time of Richard I.; so that, in this country, no 
prescriptive right founded on immemorial usage could be 
maintained by the principles of the common law. The judge 
admits this to be so in England; though for what reason or 
for what purpose continued down to the present day, is not 
apparent. He adds: ‘* And to us it seems, that for all prac- 
tical purposes it might as well be reckoned from the time 
of the creation.” 

Judge Wilde had also much weight with his brethren and 
with the bar, as a master of equity jurisprudence. It has 
been said, that he who would understand equity must first 
become versed in the common law. The region of equity 
lies beyond the precinct of the law, and cannot well be 
reached except by passing through its province. This would 
explain how one who had mastered the subtleties of special 
pleading, and become intimate with the abstruse science of 
real property, as well as learned in the whole field of the 
common law, should also master the vast and complicated 
system of equity jurisprudence. Yet it cannot fail to excite 
admiration to contemplate a single mind attaining the mastery 
of both these prodigious fields of learning. This Judge 
Wilde accomplished. 

We find but few dissenting opinions delivered by Judge 
Wilde. He generally agreed with his associates ; and when 
in rare cases he differed, he passed over the dissent in silence, 
rather than weaken the law by its expression, unless he felt 
important principles to be at stake, and he was clear and 
decided in his opinion. Then he boldly stood forth, though 
alone, and put his dissent upon record. Among these cases 
we will refer to Campbell v. Phelps, 1 Pick. 62. This was 
a suit against a sheriff. The defence was that the wrong 
complained of was the act of a deputy, and an action founded 
on it had already been brought against him and judgment 
recovered. The court considered this as an election to rely 
upon the remedy ‘against the deputy; which precluded the 
party from afterwards resorting to the action against the 
sheriff. Judges Wilde and Thacher dissented. Judge Wilde, 
in his able opinion, takes the ground that the sheriff is the 
principal, and the deputy his agent, in such a sense, that the 
acts of the deputy are those of the sheriff, and constitute a 
joint trespass by both parties. And in case of a joint tres- 
pass, one action might be maintained against both trespassers, 
or several actions against each, in which case, a mere recovery 
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against one, without satisfaction obtained, would not bar the 
remedy against the other. The majority of the court, how- 
ever, distinguished the case of sheriff and deputy from the 
ordinary case of principal and agent; on what grounds we 
fail to perceive ; the main reason stated is, that no action had 
been previously brought against them as joint. trespassers. 

The most important dissenting opinion delivered by Judge 
Wilde, is in the case of Commonwealth vy. Peter York, 9 
Met. 93. After the jury had retired in that case, they sent 
in a written interrogatory to the court, to which the court 
returned a written answer, containing these words : — ‘* The 
rule of law is, when the fact of killing is proved to have been 
committed by the accused, and nothing further is shown, the 
presumption of law is, that it is malicious, and an act of mur- 
der.” The jury having brought in a verdict of guilty after 
receiving this instruction, a new trial was moved for on the 
ground that the ruling was erroneous. After argument, 
however, it was sustained, Wilde J. dissenting. His strong 
and lucid dissenting opinion proceeds on the ground that the 
allegation in the indictment, that the killing was intentional, 
that is, of malice aforethought, is an essential allegation, 
forming an essential ingredient in the crime, and distinguish- 
ing it from manslaughter. Being essential to be averred, it 
is “equally necessary to be supported in proof; and if the 
killing only be proved, without the intent, the charge of man- 
slaughter only would be sustained. The judge excepts cases 
of secret homicide; though on what ground we cannot see. 
The concealing might be evidence of the intent, if the man- 
ner of killing did not appear; which manner, if in evidence, 
would be left to the jury as indicative generally of the intent ; 
but, somehow, we think the intent must be proved. 

Chief Justice Shaw, in delivering the majority opinion, in 
effect avoids the issue, by laying down and supporting a 
proposition quite different from that set forth in the written 
instruction given to the jury. That stated in the latter was, 
«that where the fact of killing is proved to have been com- 
mitted by the accused, and nothing farther is shown,” the 
murderous intention is in law presumed. But in the opinion 
of the court, the chief justice recites the evidence of the 
manner of killing, and states that the ruling in effect was, 
that the killing being proved to be intentional, was presumed 
by law to be murder, unless the defendant controlled the pre- 
sumption. It seems to us that such cannot be said to have 
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been the effect of the ruling, because the jury may not have 
believed the evidence of the manner of the killing. The 
chief justice puts it as if the jury had found by a special ver- 
dict that the killing was intentional. But not only did they 
not so find, but it was unnecessary for them, if the instruc- 
tion was correct, to find any more than the killing, without 
going into the further question of the intention. “We think 
the opinion of the majority of the court is justly open to this 
criticism ; and that the bold proposition, as laid down in the 
instruction, cannot be sustained. If, however, the further 
element be grafted upon that instruction of the intentional 
killing, then we think the position of the court is correct ; 
that the burden is thrown upon the defendant to justify or 
excuse the intention. 

We have thus given a few illustrations of Judge Wilde’s 
dissenting opinions. He was immovable as granite, when he 
felt certain that he was right ; and he looked at nothing but 
the interests of law and justice in “forming and announcing 
his opinions. Neither fear nor favor influenced his judicial 
mind. Yet he was reasonable, and open to argument, and 
regretted when compelled to dissent from his brethren ; and 
his opinion had great weight with them, particularly in his 
specialties, real cstate law and equity. Chief Justice Shaw, 
in response to the resolutions of the bar presented to the 
court on the retirement of Judge Wilde, says, in reference to 
his impartiality: ‘* He seemed to have as little regard to 
parties, as if they were expressed in algebraical characters ; 
nor did he seem to have any other interest in the result, than 
the mathematician in the solution of his complicated problem. 
Rigidly scrupulous in ascertaining the truth and soundness of 
his premises, conducting the process by the strictest rules of 
legal deduction, his solicitude was that his conclusion should 
be right, not whom it might affect.” 

In immovable impartiality and integrity, and a single eye 
to justice, Judge Wilde seemed like a Themis hewn from 
adamant. Yet he had that simplicity and directness which 
are characteristic of true greatness. Off the bench he was 
wholly unpretending, and very affable with his brethren of 
the bar. On the bench, he was particularly agreeable to the 
junior members of the profession, whom he did not like to 
have overshadowed and placed at disadvantage by veteran 
advocates. This was partly for the sake of justice, and 
partly because his sympathies were enlisted in behalf of those 
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who had their way to make in the world. But, while he was 
always gentle to the juniors who might be abashed by rough 
handling, he was by no means so careful in reference to the 
teugher veterans. 

We well remember, when defending an action on a promis- 
sory note, brought by the lawyer on the other side, and 
argued i in his own behalf, ¢ and we insisted that from the circum- 
stances a presumption of fraud attached to the note; the 
adverse counsel loudly protested there was no such presump- 
tion against the note, — ‘‘ excepting,” laughingly interrupted 
Judge Wilde, ‘‘ that you drew it up.” : 

In his manner of conducting business at nisi prius, Judge 
Wilde was noted for despatch, and somewhat for that decided 
turn, which perhaps gave him the title of ‘‘ colonel” at col- 
lege. In charging the jury, he took no pains to conceal his 
own views of the fact as well as the law. Yet he was genial 
in his temper, and was so,well understood, that he could say 
hard things without giving offence. He was popular at nisi 
prius. In this particular he was more fortunate than another 
eminent jurist, one of the most distinguished of the chief 
justices of Massachusetts, of whom it is said, that when it 
was understood that he was to hold the jury term in Boston, 
the Suffolk bar had a meeting, expressing their admiration 
for that magistrate as a jurist, but respectfully requesting him 
to substitute another judge in his place for the jury term. 
These resolutions were actually presented to the chief justice, 
and he complied with the request of the bar. 

- Judge Wilde, on the other hand, was an acceptable nisi 
prius judge, though he was often, when leading members of 
the bar were engaged, by no means suaviter in modo, while he 
was always /fortiter in re. As an illustration of this, when 
one of the eminent lawyers in a neighboring county, on a cer- 
tain occasion, had just finished an elaborate argument, Judge 
Wilde said to him, ** Mr. . you have fought well; but 
there is nothing in your positions, and I don’t believe y you think 
there is.” Another anecdote may be related, still more expres- 
sive. A pauper case was on trial in Plymouth county on review, 
at a period of our legislation, when a case could be appealed from 
the court of common pleas, tried once in the supreme court, 
and then tried the third time on review as a matter of right. 
It does not appear that the rubber game decided the contest, 
but the last, or review verdict, if sustaiped by the court, 
decisive of the result. Mr. was also engaged in this 
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trial, and had a decidedly hard case to advocate. Nor were 
his labors at all alleviated by a running commentary, made by 
Judge Wilde, as his argument proceeded. ‘ Mr. Mi 
broke in the judge, ‘‘ there is nothing in that point.” “I 
did not suppose,” replied the advocate, ‘‘ that there was much 
in that point alone ; but I thought, taken together with several 
other points, it might have an important bearing.” ‘*O 
no!” ejaculated the judge, ‘* you may add nothing to nothing 
as long as you please; the result will always be nothing.” 

But whatever the manner of the judge may have occasion- 
ally been with veteran advocates who would not be prejudiced by 
abruptness, he was never harsh nor unfeeling. Dr. Peabody, 
in his commemorative discourse, justly says of him : — 

‘* The first impression he made on a stranger was, I think, 
that of sternness, almost of severity ; but it was soon seen, 
as is so often the case with strong and upright men, especially 
as they grow older, that underneath the force and the courage 
was a heart full of tenderness and sensibility ; in the granite 
cliff was a fountain of pure, unfailing kindness. He was 
very considerate of others, and had an essential courtesy of 
spirit which never failed, though it sometimes broke out 
abruptly, like sunlight through a passing cloud, through 
a bearing and through tones of voice which paid less regard 
to the formalisms of courtesy than to the substance. The 
weak found in him a protector; the absent and the wronged, 
a defender; and, in his intercourse with man or woman, 
there was a certain chivalry of sentiment, which, it is some- 
times fancied, was more common in a preceding generation 
than in our own. His manly generosity of nature showed 
itself beautifully in his generous and hopeful estimate of the 
younger members of his own profession. He was warmly 
affectionate, as men of such decision and strength almost 
always are, if they are affectionate at all; the strength 
going into the affections as well as into the will.” 

On the 28th of October, 1850, Judge Wilde resigned, at 
the age of eighty, having had a judicial career of thirty-five 
years, and a previous practice of twenty-four years at the 
bar. 

lt is worthy of notice, before we take leave of our subject, 
that Judge Wilde applied the full force and vigor of his 
trained judicial mind to the evidences of Christianity, and 
rendered the decision of his powerful mind, not only in favor 
of this divine system, but distinguishing it from others as the 
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only system of religious truth in which the reason can safely 
repose its trust. This we mention, not to confirm religious 
truth, which needs no such ratification ; but rather as additional 
proof of the capacity and grasp of the judicial mind of Judge 
Wilde. 

On June 22d, A. D. 1855, Judge Wilde departed life, full 
of honors, at the age of eighty-four, terminating his long 
career of remarkable puvlic uscfulness. But, though departed, 
he is still with us in those numerous authoritative reported 
decisions, which still guide the course of justice, and constitute 
the best monument that could be reared to his fame. In the 
supreme judicial court for Suffolk county, we are still farther 
favored by his symbolic presence, in the form of a beautiful 
bust, which occupies a niche just above the bench so long 
graced by his living presence. This bust is admirably ex- 
ecuted, and bodies forth that Roman strength of character 
which distinguished the living judge. We think we cannot 
close this article more appropriately, than by citing some 
eloquent lines by Joun H. Suerrarp, Esq., suggested by 
this bust : — 


“The marble speaks. ‘’Tis he,’ the observer cries ; 
The very head, the mouth, the full orb’d eyes, 
The Roman nose, the lip, the cheek so thin, 

The brow expanding from deep thought within ; 
So true to nature every feature glows, 
It seems like life, just waking from repose. 

A nobler heart ne’er warm’d the human breast, 
Than gave the image on that stone impress’d; 
And while we gaze, and every look compare, 

We almost dream the mind itself is there, 
With all the wit, and eloquence, and power, 
As they beamed forth in life’s meridian hour. 
Bless’d be the sculptor, whose Promethean art 
Could touch the marble and such life impart. 

Though never more we see thy luminous star 
Gleam ’midst the Pleiads o’er the learned Bar, 
Yet while Law’s temple shall adorn the land, 
Time-honor’d worth like thine rever’d will stand. 

Long, long may this memorial point the line 
Where wreaths forensic ever brightest shine ; 
Teach the young sons of legal lore to aim 
At lofty heights of pure, unspotted fame, 

And be like Wilde; generous, upright, sincere, 

Whose model practice caus’d no client’s tear ; 

Whose setting sun, to learned leisure given, 

Lingering yet, gilds life’s eve, beneath the smiles of Heaven.” 

R. F. F. 
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THE RIGHTFUL POWER OF CONGRESS TO CONFISCATE 
AND EMANCIPATE. 


“Fiat tam juris religiosissimus quam victis hostibus triumphator.” 
JUSTINIAN. 


Tue recent discussions in congress and the declamation of 
-portions of the daily press have called the attention of the 
public to the questions of emancipation and confiscation. 
The policy of stripping the rebels of their property and liber- 
ating their slaves has been urged upon the country with 
much eloquence, and with an adroit appeal to the passions 
naturally excited by the condition of public affairs. Although 
the measures proposed are absolutely novel in our legislation, 
they are commended to the popular mind with more of rheto- 
ric than of argument, and their constitutionality has been 
rather insisted on than seriously defended. But so grave a 
question of constitutional law cannot escape the attention of 
the profession, and its discussion falls strictly within the 
scope of a legal periodical. While its novelty and difficulty 
furnish « reason for its investigation, they also afford an 
apology for the imperfections which must always attend the 
discussion of a case of novel impression. In the entire 
absence of authority, the following pages must be regarded 
rather as suggestions for the solution of the question, than 
as an effort to arrive at any certain conclusions ; and the whole 
purpose of this paper will have been accomplished if it shall 
serve to call.the attention of the profession to the legal points 
which belong to the consideration of this topic. 

At the present stage of the debates in congress, it would 
) be idle to devote much time to any one of the many bills now 
pending before the two houses. As the debate has proceeded, 
difficulties seem to have suggested themselves to so many 
members, as to endanger the passage of the measure; and 
committees have been appointed in each house, to report bills 
contrived to evade the objections which have been felt, but 
which have not as yet been met. There are, however, cer- 
tain broad principles of constitutional law which should guide 
the deliberations of congress, and which will govern the dis- 
cussions of the courts upon this topic, in whatever form it 
may present itself. Most of these considerations are common 
to the project of confiscation and the scheme of emancipation ; 
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and it will best conduce to the brevity imposed upon this 
article, to discuss the two together. 

There are two aspects in which these acts may be regarded. 
They may be considered as penal statutes, for the punishment 
of crime against the United States; or they may be treated 
as the exercise of the jus belli against a belligerent enemy. 
If we regard the rebels as citizens subject to our laws, it is 
obvious that they can only be deprived of their property as a 
punishment for some offence against the government; and. 
congress, in legislating upon the subject, must respect the 
limits imposed upon its power by the constitution. If, on the 
other hand, we consider the rebels as enemies, liable to the 
treatment of belligerents in arms against. the State, we are 
bound by the doctrines of public law, from which our bel- 
ligerent ‘rights are derived, and by which they must be 
limited. There is indeed no doubt that a government, in 
dealing with its subjects who have taken up arms against its 
authority, has at once the rights of a sovereign, and of a 
belligerent. This proposition rests upon the amplest authority. 
It has been laid down by the Supreme Court of the United 
States, in the case of Rose v. Himely, 4 Cranch,.241. See 
also The Santissima Trinidad, 7 Wheat, 3. It has been 
expressly applied to the present rebellion by Mr. Justice 
Dunlop, in the case of the Tropic Wind, which has enjoyed 
the unusual honors of the government press and of distribu- 
tion among the foreign offices of European powers. It has 
been laid down by Judge Betts and Judge Cadwallader in 
recent prize causes argued in their respective courts, and it 
was affirmed by Judge Sprague in our own district in the 
cases of The Revere, and the Amy Vi arwick. 

But while the government may exercise the widely different 
rights, springing from civil sovereignty and from the jus belli, it 
cannot do both at the same time. It may, as a belligerent, 
shoot down the rebels in the field, but it cannot order out a 
file of soldiers to execute the prisoners at Fort Warren with- 
out atrial. In dealing with each case as it arises, its action 
must be such as is permitted, either by the laws of the land 
or by the law of nations. Each act must be done either in 
one capacity or the other. If a citizen is to be tried for trea- 
son, he must be first indicted ; if a soldier is accused of coward- 
ice, he may be condemned by a drum-head court martial. 
Much of the confusion of thought, which has marked the dis- 
cussion of this topic, undoubtedly proceeds from a neglect to 
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distinguish accurately between the powers flowing from the 
different attitudes which the government may assume toward 
the rebels. From the military right of plunder, the news- 
papers have derived the civil penalty of confiscation. By 
considering the powers of the government derived from the 
one and the other of these sources separately, we shall be 
much aided in arriving at a satisfactory solution of the ques- 
tions to be discussed. 

I. If, then, we regard the United States as a sovereign 
legislating for the punishment of those who take up arms 
against its authority, how far may congress constitutionally 
provide for the confiscation of the property of the rebels and 
the emancipation of their slaves ? 

(1.) It is obvious that no new penalties can be imposed for 
acts already committed ; for er post facto laws are expressly 
prohibited by the constitution. It is equally plain that no law 
can be passed for the punishment of rebellion without pro- 
viding for an inquest by a grand jury, and a trial by jury in 
the district where the act which forms the subject of the in- 
dictment is alleged to have been committed.—Const., Art. 1., 
) § 9. Art. of Amend., §§ 5 and 6. These are elementary 
propositions which hardly need mention. It may serve to 
illustrate the temper in which this legislation is proposed, to 
remark that it has been deliberately proposed in the senate 
to confiscate all the property of the rebels without process 
and without trial, and that everything should become ‘* ipso 
facto” and at once vested in the government of the United 
States. 

These limitations of the power of congress relate solely to 
the manner in which the forfeiture is to be effected. There 
are other difficulties inherent in the scheme itself. It is per- 
haps more than doubtful whether congress can pass a law 
affecting a convicted rebel with the entire forfeiture of his 
property. 

(2.) The third article of the constitution, § 3, provides, 
‘¢ That treason shall consist only in levying war against the 
United States, or in adhering to their enemies giving them aid 
and comfort.” ‘‘ Congress,” it proceeds, ‘* shall have power to 
declare the punishment of treason ; but no attainder of treason 
shall work corruption of blood or forfeiture except during the 
lite of the person attainted.” In construing this language, it 
is necessary to keep in mind the English doctrine of treason, 
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and the well known political views of the framers of the gov- 
ernment. 

The English law of treason has always been regarded with 
distaste in this country. Many of the distinguished men who 
played a leading part in the settlement of the colonies had 
sought on this side of the Atlantic a freedom of thought and 
action which would have cost them their heads at home. The 
people of the colonies always sympathized with the English 
commonwealth, and they afforded a ready asylum to the 
regicides who fled from the vengeance of Charles II. These 
political opinions were not a little strengthened and increased 
by the agitation which preceded the Revolution, and by the 
events of the War of Independence. It is not singular that 
the framers of the government, themselves successful rebels, 
should have embodied in the constitution the popular spirit of 
toleration for crimes against the State. 

In limiting the power of congress to legislate upon the sub- 
ject of treason, they had two purposes in view. The first 
was to prohibit the introduction of the absurd refinements 
and constructions by which the statutes of treason had been 
converted, in the hands of pliant judges, into an engine for » 
the suppression of reasonable political agitation ; and secondly, 
they designed to mitigate the severities with which this crime 
was visited by the English law. They accordingly selected 
two only of the many acts which constituted treason in Eng- 
land, and declared that they alone should be treason against 
the United States, and that they should not be punished 
either by corruption of blood or by forfeiture beyond the life 
of the person attainted. This declaration must be regarded 
as fixing the legal nature and consequences of these acts. 
Having been pronounced treason by the constitution, they 
cannot be legislated into anything else, in such manner as to ) 
visit them with severer penalties than those named in this 
section. If congress may, under a new name, punish 
levying war in the manner in which it is forbidden to punish 
it as treason, this provision, which was designed to be a 
great constitutional bulwark, is degraded into a mere quibble 
about the nomenclature of criminal law; the limitation im- 
posed upon congress becomes entirely nugatory; and the 
whole doctrine of allegiance, treasonable words, compassings, 
and constructive compassings, may flow in upon us, bringing 
in its train the shameless series of political plunderings which 
disgraced the, reigns of the Stuarts. 
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Hence it follows that the United States, providing in its 
sovereign capacity for the punishment of the rebels, can only 
visit their crime with forfeiture for life. A controversy has 
however arisen regarding the extent of this prohibition. A 
learned writer in the North American Review insists that it 
applies only to forfeiture of real estate. He seems to enter- 
tain no doubt of the correctness of his opinion upon this 
point, for he does not hesitate to attribute to another learned 
writer — who deems that it includes forfeiture of personal 
property also —a confusion of thought upon this subject. 

Yet it may not be impossible to reconcile the opinions of 
these eminent authorities. The writer in the- North Ameri- 
can Review is doubtless right in his position that the forfeit- 
ure prohibited in the constitution is that which was worked 
by an attainder by the English law. It is equally certain 
that this forfeiture was of real estate only. But if we con- 
sider the reason why the forfeiture was thus limited, it is by 
no means certain that the conclusion which he draws from 
these propositions is correct. By attainder, which means the 
entry of judgment upon a verdict of guilty of treason or of 
felony, the person attainted became incapable of acquiring, 
holding or transmitting property. Whatever belonged to 
him at the moment of attainder, was therefore instantly 
devested by it. It is however familiar learning that a person 
about to be attainted could in law be seised only of real 
property, because by the conviction preceding the attainder 
his personal property had already been forfeited. It is for 
this reason, rather than on account of any peculiarity inherent 
in real property, that this alone was forfeited upon attainder. 
If, then, we read the clause of the constitution thus, ‘* And 
no attainder of treason shall work forfeiture, [such as 
follows an attainder by the English law, to wit, of all the 
property vested in the person attainted at the moment of his 
attainder,] except for the life of the person attainted,” the 
difficulty is solved. This theory certainly derives some force 
from the reflection that both real and personal property seem 
to have been forfeited by attainder by act of parliament. It 
is entirely certain that the beneficent purpose of the constitu- 
tion to punish the guilty only, and to spare the innocent, would 
be most imperfectly answered by reserving from forfeiture 
real property only. 

It is also urged in behalf of the theory that real property 
only is exempt from forfeiture, that the doctrines of tenancy 
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for life at common law do not apply to personal property. 
But although this is undoubtedly true as a general proposi- 
tion, it is by no means without exception. Heir-looms are 
familiar to all students of English law, and the husband’s 
rights in the wife’s property furnish an obvious parallel from the 
civil jurisprudence. But however this may be, the argument 
to be drawn from the principle is not that for which it is 
invoked. The constitution does not say that the forfeiture 
upon attainder shall be for life only, but that there shall be 
no forfeiture except for life ; and the obvious construction of 
this language is, that such property as by the rules of law 
cannot be forfeited for life shall not be forfeited at all. 

(3.) We have seen that it is the well settled doctrine of 
our courts, that a goverment, in suppressing an insurrection, 
may exercise the rights of a sovereign, as well as those of a 
belligerent, against its rebellious subjects. Although this is 
undoubtedly correct as a general proposition, yet its applica- 
tion to the existing rebellion is to a certain extent limited and 
restrained by a rule of public law, familiar to our own tribu- 
nals, and older than the reign of Henry VII. in England. 

It is unhappily an incontrovertible fact that the authority 
of the government has ceased to operate throughout a large 
district of the Republic. The coast of this territory has been 
subjected to a blockade notified according to the law of na- 
tions, and enforced in the manner prescribed by that code. 
Commercial and personal intercourse between the loyal States 
and the insurgent country has been prohibited by the govern- 
ment, and the transportation of the mails has ceased. The 
process of the United States cannot be executed, and through- 
out the entire region occupied by the rebels, no person exer- 
cises authority under a commission from the United States. 
For the time being, the government has ceased to govern 
within the rebellious district, and is powerless to afford to its 
citizens that protection and assistance which is the great end 
of its existence and the just source of its authority. These 
results have been accomplished against the consent of the 
government, and in spite of its strenuous effort, and are 
undertaken and maintained by the force of arms. 

It is a well settled proposition of public law, that such an 
exclusion of a government from its territory by a public 
enemy suspends the operation of its laws, and temporarily 
releases the inhabitants of the occupied district from their 
allegiance. In the war of 1812, the occupation of the port 
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of Castine by the British gave rise to causes in which this 
doctrine was discussed in the courts of the United States. 
During the period while that town was held by the British, 
various importations of goods from the British Colonies were 
made by the American merchants, in violation of the non- 
intercourse acts. After the withdrawal of the enemy’s forces 
an attempt was made to enforce the penalties imposed by these 
statutes; but the Circuit Court of the United States held 
that the obligation of obedience to them was suspended by the 
military occupation of the place ; and this doctrine was after- 
wards affirmed by the Supreme Court of the United States. 
U.S. v. Hayward, 2 Gallis. 485; U. 8S. v. Rice, 4 Wheat. 246. 
In the latter case, Mr. Justice Story, in delivering the opinion 
of the court, said, ‘* By the conquest and military occupation 
of Castine, the enemy acquired that firm possession which 
enabled him to exercise the fullest rights of sovereignty over 
that place. The sovereignty of the United States was sus- 
pended, and the laws of the United States could no longer 
be rightfully enforced there, or be obligatory upon the inhab- 
itants who remained and submitted to the conquerors. By 
the surrender the inhabitants passed under a temporary alle- 
giance to the British government, and were bound by such 
laws, and such only, as it chose to recognize and impose. 
From the nature of-the case no other laws could be obligatory 
upon them ; for where there is no protection, or allegiance, or 
sovereignty, there can be no claim to obedience.” 

This doctrine derives especial force in its application to the 
condition of public affairs growing out of the rebellion from 
the fact that the laws, thus declared to be inoperative, were 
not ordinary acts for the regulation of commerce, but were 
hostile measures designed to injure the enemy. At that period 
it was the universal practice of belligerents to wage war 
against the enemy’s commerce, and the system of embargoes 
*and blockades was esteemed one of the most efficient engines 
of warfare. In violating the non-intercourse acts, and trad- 
ing with the British Colonies, the citizens of Castine were, 
according to the theories of that period, giving aid and com- 
fort to the enemy. 

It will be observed that in United States vy. Rice, the court 
put the suspension of the obligation of obedience distinctly 
on the ground that the government had ceased to govern and 
protect its citizens. It is manifest that the doctrine could 
not be derived from any rights of conquest acquired by the 














476 The Rightful Power of Congress 


British ; for conquest only becomes complete by recognition 
by treaty, or by the abandonment of all effort to regain the 
occupied district. In United States v. Hayward, this distinction 
is taken by Judge Story: ‘* It could not,” he says, ‘* strictly 
speaking, be deemed a port within the dominions of Great 
Britain, for it had not permanently passed under her sove- 
reignty. The right which existed was the mere right of su- 
perior force.” In Fleming v. Page, 9 How. 614, it was 
held that Tampico, which was occupied by our troops during 
the Mexican war, did not thereby become a part of the United 
States. See also Cross v. Harrison, 16 How. 164. It is thus 
apparent that it is the exclusion of the old government from 
the place occupied, and not its incorporation into the hostile 
state, by which the citizen is released from the obligation of 
obedience. When a government is no longer able to govern 
and protect its citizens, it has no right to demand that they 
should obey its laws. 

If the doctrine of these cases be sound—and many English 
authorities might be cited to this point—it seems that congress 
cannot legislate in such manner as to bind those persons who 
are within the district from which our authority is excluded by 
the rebels. It is not doubted that there is a distinction be- 
tween an occupation by a recognized power, and the exclusion 
of the rightful authority by organized rebellion. But that 
distinction does not appear to touch this doctrine, which flows 
purely from the fact of military occupation. The force ex- 
cluding the legitimate government does not derive any authority 
from the laws and institutions of the government which it 
serves. The citizen of the occupied place does not justify 
his disobedience on the ground that he is the subject of 
another power. He rests his case solely on the broad ground 
that his own government, having been driven away, and being 
no longer able to protect and gévern him, cannot during its 
absence lay rightful claim to his obedience, So far as this is* 
the case in the Southern States, it is difficult to see why the 
same result must not flow from the same state of facts. 

(4.) Many persons who will concede the application of this 
doctrine to the non-combatant inhabitants of the Southern 
States, will deny that it embraces the case of those who are in 
arms against the authority of the government. There can be 
no doubt that those who were concerned in the commencement 
of the rebellion are liable to the penalties of the acts which 
they transgressed. Should it be found firacticable to make 
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the distinction, those who, as chiefs and leaders, are engaged 
in effecting the exclusion of the authority of the government 
from the South, may perhaps be answerable for all their acts 
tending to that result. But that is not the question now be- 
fore us. The inquiry now under consideration is, whether, 
while our authority is wholly excluded from a given territory, 
we can pass laws to visit with penalties acts done within that 
district pending such exclusion. Has congress the rightful 
power to legislate to punish acts done in obedience to those 
authorities who afford to the rebels those advantages of a 
government which we ourselves cannot at present give them? 
Whatever may be our wishes and our prejudices upon this 
point, it would seem upon authority that it has not. The 
masses in arms against the authority of the United States, and 
those who by their labor are aiding them in their military 
operations, are, by the English law of treason, not liable to 
punishment so long as the rebellion preserves the form and 
consistency which has heretofore marked its history. 

It is laid down in the preamble of the Stat. of 11th Henry 
VIL., that «* The subjects of England are bound by the duty of 
their allegiance to serve their prince and sovereign for the time 
being, in defence of him and his realm against every rebellion, 
power, and might raised against him; and that whatsoever 
may happen against the mind and will of the prince, as in this 
land some time past it hath been seen, it is not reasonable, 
but against all laws, reason, and good conscience, that such 
subjects attending upon such service should suffer for doing 
their true duty and service of allegiance.” It is then enacted 
that no person attending upon the king for the time being in 
his wars, shall, for such service, be convict or attaint of trea- 
son or other offence by act of parliament, or otherwise by any 
process of law. This statute, which was passed at the con- 
clusion of the Wars of the Roses, relates to those who bear 
arms in behalf of the king in possession—even against him who 
claims by right of inheritance. It is said by Sir Michael 
Foster, that this is a clear and full parliamentary declaration 
of the ancient law and constitution of England. ‘+ This 
putteth the duty of the subject upon a rational and safe bot- 
tom. He knoweth that protection and allegiance are recipro- 
cal duties.” ‘‘ He seeth the fountain from whence the blessings 
of a government, liberty, peace, and plenty flow to him, and 
there he payeth his allegiance.”—Foster, Crown Law, 399. 
Lord Coke lays down the same rule, and says that this 
VOL, XXIV, NO, VIII. 57 
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does not mean the king who has been crowned and is 
in possession of the insignia of royalty, ‘‘ for coronation is 
but an ornament or solemnity of honor.” In his reading in 
the statute 25 E.,3 De Proditionibus, he says: ‘+ This act is 
to be understood of a king in possession of the crowne and 
kingdom ; for if a king regnant in possession, although he be 
rex de fucto et non de jure, yet is he Seignior le Roy within the 
purvi ieu of this statute. And the other, which hath right, 
and is out of possession, is not within this act.” 3 Inst. 7 

It is true that this constitutional principle has been sometimes 
violated in England. It was distinctly disregarded in the 
case of Sir Henry Vane, whose trial and execution have been 
held by all liberal writers to have been disgraceful to his judges 
and to the king. Hallam speaks of it as ** one of the most 
reprehensible acts of that bad reign.” Even those who defend 
the conviction rather apologize for than sustain it, and its 
advocates have not been able to agree upon the ground on 
which it is to be upheld. Serjeant Hawkins seems to be of 
opinion that it may be maintained on the distinction that, 
while Cromwell was in possession of the kingdom, he yet was 
not king, and ‘thus that no other person” than Charles IT. 
‘¢was in possession of any sovereign power known to our 
[ English ] law.” Bk. 1, ¢. 2, § 18. With this agrees Lord 
Chief Baron Bridgman’s construction of the Statute of Henry 
VIL., in the trial “of John Cook, the Regicide — ** That King 
Henry VII. did was to take care of the king de facto against 
the king de jure; it was for a king and a kingly government, 
it was not for an anti-monarchical government.” 5 State 
Trials, 1114. It appears by the report of the trial, that Sir 
Henry Vane’s judges got over the difficulty by resolving that 
Charles IT. was king both de jure and de facto. They refused 
to hear argument upon the point, and stopped Sir Henry with 
the remark that they would not admit that the king was ever 
out of possession. 

A case thus scandalously conducted cannot be considered 
of any weight upon this point of constitutional law. It has 
been steadily denied by those lawyers who have combated the 
royal prerogative in England, and there has been but one 
opinion in regard to it upon this side of the Atlantic. It 
would be somewhat of a novelty to see the doctrines of Sir 
Henry Vane’s case adopted and maintained by the descendants 
of the inhabitants of the Colony of Massachusetts Bay. 

The sound constitutional principle which is the result of 
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the authorities seems to be this: Where a usurping power 
has seized upon the government and excluded the rightful 
authority for the exercise of its functions, it may claim the 
obedience of the district throughout which its power extends. 
If, in obedience to the command of this power, the inhabitants 
take up arms against their lawful sovereign, they are not liable 
to the pains and penalties of treason. The power which 
actually governs may be safely served in arms by those whom 
it protects. 

But while this principle is easily deduced from the authori- 
ties, the limits of its application are obscure and doubtful. 
It is difficult to lay down rules for determining when the 
citizen may safely obey the usurper against his rightful sov- 
ereign ; and it is nearly impossible to ascertain at what stage 
of the downfall of the rebel government this justification will 
cease to be valid. But to assert that the government may 
legislate for the punishment of acts done within a district 
where it has wholly ceased to exercise authority, is to deny 
the whole doctrine, and to fall back upon the high Tory theo- 
ries, which have until now found no defenders among Ameri- 
can jurists. 

There are doubtless many persons to whom these doctrines 
will prove distateful. It is only natural that those who are 
moved by their passions should resent the limits imposed 
upon them by the laws. But it is for this purpose that 
constitutions are made, and the principles which they conse- 
crate will be worthless, if they are to bend before the blast of 
popular fury. It would be vain to argue with those who re- 
fuse to recognize the binding force of constitutional prohibi- 
tion, in dealing with the rebels. It is believed, however, that 
such is not the temper of the people, and it certainly cannot 
be the spirit of the profession, who remember the rule laid 
down in Calvin’s case: ** Optima regula, qua nulla est verior aut 
Jirmior in jure, neminem oportet esse sapientiorem legibus.” 7 Co. 
1. The rule of law for which we contend, applied to the case 
of this rebellion, will work out a result which all will agree to 
be just and reasonable. The conspirators who inaugurated the 
rebellion will pay the penalties of their crime; their misled 
followers who have submitted to their usurpations are not 
liable to that punishment, which.it would be inconsistent with 
the practice of civilized nations, and with the dictates of 
humanity, to inflict upon them. 

Il. We have already seen that the United States, in addition 
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to its rights as a sovereign, may exercise against the rebels 
the rights flowing from the jus belli. The event of a rebellion 
is provided for by the clause of the constitution conferring upon 
congress the power to ‘* provide for calling out the militia to 
execute the laws of the Union, suppress insurrections, and 
repel invasions ;” and there can be no doubt that, in employ- 
ing the force of the United States, their commander-in-chief 
may rightfully do with them whatever the laws of war permit 
a belligerent to do against an enemy. It therefore remains 
for us to inquire how far the law of nations which regulates 
the exercise of hostilities, recognizes confiscation and emanci- 
pation among the legitimate acts of warfare. There can be 
no doubt that the rules of war among civilized nations are 
binding upon congress, and it cannot be presumed that it would 
wilfully violate them in its legislation. The just fame which 
the United States have acquired in their efforts to soften and 
ameliorate the code of war, forbids that they should seek to 
exercise those rights, the legality of which they have steadily 
denied. 

(1.) Whatever may have been the ancient rule in regard to 
the treatment of enemies in War, it has long been settled by the 
usage of civilized nations, that hostilities must be conducted 
within certain established limits. As long ago as the days of 
the Roman Republic this doctrine was recognized by Fabricius 
in his celebrated reply to the proposition made to him to poison 
King Pyrrhus. ‘* Non fraude nec occulte, sed palam et arma- 
tum populum Romanum hostes suos ulcisci.” The person of 
the enemy has long been protected against all harm except 
such as may be necessarily inflicted in battle. In regard to 
property, the rule, if more recently recognized, is no longer 
doubtful. It is conceded, that unless in exceptional cases, 
the private property of enemy’s subjects upon land is not 
liable to seizure ; and that even the right of conquest includes 
the confiscation of the public property only of the conquered 
State. Nor can any distinction be accurately taken between 
a rebellion and a public war in the application of this rule ; 
for it is settled by the concurrent authority of all writers on 
International Law, that in all wars, each subject of the con- 
tending parties is involved in hostilities equally with the State 
itself. Falleck., 425; Wheaton, 419. 

This distinction between the confiscation of public and pri- 
vate property in war is now firmly established in the law of 
nations. It may indeed be doubted whether the entire pro- 
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perty of the subjects of the enemy has ever been confiscated 
since the days of the Roman Republic. Wheaton says that 
the last instance of the universal confiscation of real property 
occurred at the conquest of England by William the Con- 
querer.—Elements, p. 420. All respectable writers of modern 
times agree in exempting private property on land from con- 
fiscation. — Heffier, § 133 ; Halleck, 457 ; Wheaton’s Elements, 
420. Isambert, a distinguished French writer on International 
Law, lays down the rule as follows: ‘* Nous pensons avec 
Grotius qu’on acquiert par une guerre juste autant de choses 
qu'il en faut pour indemniser completement les frais de la 
guerre ; mais il n’est pas vrai que par le droit des gens on 
acquiert le droit de la propriété enti¢re des biens des sujets.” 
Annales Politiques et Diplomat., Introduction (Par. 1823), 
p- 115. Zuacharia 40, B. von Staate iv. p. 102, is yet more 
distinct upon this question : ‘‘ The private property of enemy’s 
subjects is under the protection of the Law of Nations ; it is 
only liable to seizure in exceptional cases, and where circum- 
stances render the purpose of the war unattainable in any 
other way.” In U. S. v. Percheman, 7 Peters, 51, Chief 
Justice Marshall, in speaking of conquest, says: ‘‘ The mod- 
ern usage of nations which has becorhe law would be violated, 
that sense of justice and of right which is acknowledged and 
felt by the whole civilized world would be outraged, if private 
property should be generally confiscated, and private rights 
annulled.” 

The case of Brown v. United States, 8 Cranch, has been relied 
upon as an authority for the proposition that by the law of 
nations, as recognized in this country, the right of confiscating 
enemy’s property belongs to a belligerent. It will be found 
upon examination that no such question arose in that case. The 
point there decided was, that enemy’s property in the country 
does not become liable to be libelled as prize by the mere 
declaration of war. It is true that the courts go farther, and 
say that congress has power to confiscate such property if it 
see fit to do so. But it must be observed, that this remark 
was not necessary to the decision of the case. It is unques- 
tionably true that there is no constitutional prohibition upon 
such legislation; but the obligation imposed by the Law of 
Nations is none the less binding upon that account, and the 
United States could hardly satisfy the reproaches of civilized 
powers for an infringement of that code, by the plea that it 
was not unconstitutional. Against this dictum of Chief Jus- 
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tice Marshall in 1814, we may well set the dictum of the 
same great magistrate in United States vy. Percheman, nearly 
twenty years later, and at a time when the United States had 
publicly and conspicuously embraced its doctrine. 

There is indeed no doubt that the United States is thoroughly 
committed to the doctrine that enemy’s private property 
on land is not lawful prize of war. It has been repeatedly 
asserted by the State department in the diplomatic intercourse 
of the country. Before the adoption of the constitution, it 
was denied in the debates of the congress of the Confedera- 
tion, that a capture and possession by the enemy of movable 
property extinguished or affected the title of the owners. In 
the Madison Papers, six States appear to have given their 
adhesion to this proposition. 5 Elliot's Debates, 16. One 
of the earliest acts of the government was an effort to 
abolish privateering, which was put upon the express ground 
that private property on land was exempt from capture, and 
that the same rule ought to apply to maritime captures also. 
In 1823, John Quincy Adams, then secretary of state, held 
the following language upon this subject in his instructions to 
Mr. Rush, at London: ‘ By the usage of nations the private 
property of an enemy is protected from seizure and confisca- 
tion as such.” ‘* By an exception, the reason of which 
it is not easy to perceive, the private property of an enemy 
has not received the benefit of the same principle.” Such 
also was the position assumed by Mr. Marcy in his celebrated 
letter to Count Sartiges, relating to the propositions of public 
law laid down by the Congress of Paris. 

But the most important and conspicuous assertion of 
this doctrine by the United States occurred in the discussion 
with Great Britain, which grew out of the first article of the 
Treaty of Ghent. It was stipulated by that article that all 
places, taken by either party, should be restored without 
delay, without carrying away public property captured in 
such place, or any slaves or other private property. 8 U. S. 
Sts. at Large, 214. Notwithstanding this stipulation, the 
British, upon the evacuation, removed a number of negroes 
who had been captured in predatory expeditions, or who had 
voluntarily taken refuge beneath their flag. It was claimed 
by the United States that this was not only an open violation 
of the stipulation of the treaty, but also that it was against 
the laws of civilized warfare. John Quincy Adams, then 
minister at the Court of St. James, was charged with the 
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negotiation on the part of the United States. In his letter 
to the secretary of state, dated August 22d, 1815, he nar- 
rates his conversation with Lord Castlereagh upon this sub- 
ject, a portion of which is as follows: ‘* Had the British 
plenipotentiaries asked of us an explanation of our proposal 
to transpose the words [of the treaty,] we should certainly 
have given it: we evidently had an object in making the 
proposal; and we thought the words themselves fully dis- 
closed it. Our object was the restoration of all property 
which, by the usages of war among civilized nations, ought 
not to have been taken. All private property on shore was 
of that description; it was entitled by the laws of war to 
exemption from capture, — slaves were private property.” 
Further on he continues: ‘‘ It was true, proclamations in- 
viting slaves to desert from their masters had been issued by 
British officers ; we believe them deviations from the usages 
of war; we believed that the British government itself would, 
when the hostile passions arising from the state of war should 
subside, consider them in the same light. * * * ‘Lord Liv- 
erpool manifested no dissatisfaction at these remarks, ner did 
he attempt to justify the proclamation to which I particularly 
alluded.” Amer. State Papers, xi. 211. 

The result of this diplomatic discussion was an agreement 
to leave the matter in controversy to the arbitration of the 
Emperor of Russia. Before the cause was argued, Mr. 
Munroe had become president, and had appointed Mr. 
Adams his secretary of state. In this capacity it became 
his duty to prepare the instructions to Mr. Middleton, to 
whom, as mnister at St. Petersburg, the argument in our 
behalf was entrusted. On the 5th of July, 1820, he ad- 
dressed to that gentleman an elaborate despatch, in which 
the position assumed by our government is set forth at great 
length. After speaking of the agreement in regard to pub- 
lic property, he proceeds as follows : 

‘¢ But private property was not, and could not be, lawfully 
taken with the place. With the exception of maritime cap- 
tures, private property in captured places is by the laws of 
nations respected —— none could lawfully be taken — and the 
stipulation was that none should be carried away. * * * 
The British nation as well as the United States consider 
slaves as property — slaves belonging to private individuals 
as private property; millions of such slaves are held as 
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property in the British dominions, and they are recognized as 
such by the terms of the article. * * 

‘« It has been repeatedly alleged on the part of the British 
government, that it could not be supposed they would have 
agreed to an article which would oblige them to deliver up to 
their masters slaves who, during the war, had taken refuge 
under their protection. The reply to this observation is, that 
if that had been an objection to their agreeing to the article, 
it should have been made before the signing of the article, 
and the engagement not to carry away slaves at all. They 
had in fact numbers of slaves by these different modes of cap- 
ture, —one of such as had been seduced to run away from 
their masters by proclamations from British officers ; a second 
of voluntary fugitives whom they received; and a third of 
such as had been taken in predatory excursions. You will 
find in Niles’ Register, vol. vi. p. 242, the proclamation of 
Admiral Cochrane, instigating the desertion of slaves from 
their masters. * * * It is not openly addressed to slaves, 
nor does it avow its real object. From the use of the 
phraseology which it adopts, the inference is conclusive that 
the real object was such as the admiral did not choose to 
avow, and the only supposable motive for the disguise is the 
consciousness that it was not conformable to the established 
usages of war among civilized nations. The wrong was 
in the proclamation. Admiral Cochrane had no lawful au- 
thority to give freedom to the slaves belonging to the citizens of 
the United States. The recognition of them by Great Britain 
in the treaty as property, is a complete disclaimer of the right to 
destroy that property by making them free. Any engagement 
contracted with them to that effect was, in relation to the 
owners of the property, wrongful ; and, if, in relation to the 
slaves themselves, it was an engagement which the British 
government assumed upon themselves and sanctioned, it 
could not divest the owners of the slaves of their property, 
nor release the British government from the obligation to the 
United States, and to the owners, to evacuate the place 
without carrying them away.” 

On the 7th of July, 1820, he wrote to Mr. Rush, who was 
still at London: ‘* The only equity‘of the British side is that 
they signed the article without being aware of its full import, 
and that the stipulation was incompatible with their previous 
yromises to the negroes. This is the real knot of the question 
lane us, and its solution is that they hati no right to make 
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private property, nowhere warranted by the 
This principle must, I think, be peculiarly 
Emperor of Russia, and may be pressed upon 
the case of reference with effect.” 


erty. No such right is acknowledged as a 


to use poisoned weapons, or to assassinate. 


ment against it. * * * ”! 


The result of this discussion was a decision 
treaty. The emperor declined to pass upon 
not arise upon the submission. 

By these extracts it will be seen that the 
the United States is publicly pledged to two 
public law : 


' seizure and confiscation in war. 














to the public. 
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any such promises to the negroes. The principle is, that the 
emancipation of enemy's slaves is not among the acts of legiti- 
mate war —as relates to the owners, it is a destruction of 


usages of war. 
familiar to the 
his attention in 


On the 18th of October, 1820, he again wrote to Mr. Mid- 
dleton : ‘‘In the statement of the British ground of argument 
upon the claim in the submission, they have broadly asserted 
the right of emancifating slaves — private property — as a 
legitimate right of war. This is utterly incomprehensible ort 
the part of a nation whose subjects hold slaves by millions, 
and who, in this very treaty, recognize them as private prop- 


law of war by 


writers who admit any limitation. The right of putting to 
death all prisoners in cold blood and without special cause, 
might as well be pretended to be a law of war, or the right 


I think the em; 


peror will not recognize the right of emancipation a legiti- 
) mate warfare, and am persuaded you will present the argu- 


in favor of the 


United States, based, however, upon the language of the 


the other ques- 


tions argued between the parties, on the ground that they did 


government of 
propositions of 


lst. That the property of private persons is not liable to 


2d. That in waging war against a slaveholding nation, the 
slaves of private persons are to be treated as private prop- 
erty, and that it is not within the limits of legitimate hostili- 
ties to capture or entice them from their masters. 

To these propositions the United States are committed. 


1 The portions italicised in these extracts are underscored in the original. 
The writer is under much obligation to John Quincy Adams, Esq., for his 
kindness in permitting him to have access to the papers of his distinguished 
ane. and to copy from them the portions printed in the text. It is 

lieved that the despatch from which they are taken has never been given 
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They cannot deny them, without rendering themselves justly 
liable to the reproach of asserting in their own behalf a doc- 
trine which they refuse to apply to others. A nation cannot 
honorably practice against an enemy that method of warfare 
which it denounces as illegitimate, when employed against 
itself. It would be better to submit to difficulty and danger 
than to sully the pages of our history with the record of 
duplicity and unfairness. 

These propositions are not only binding upon the honor 
of the country; but they are commended to the reason 
of the student by the great authority to which the opin- 
ions of Mr. Adams upon questions of public law are justly 
entitled. Few American diplomatists have been so pro- 
foundly versed: in public law, and none have excelled him 
in uprightness and in sense of national honor. His well- 
known love of freedom renders it certain that his views in 
regard to the slave question were not influenced by passion 
or - prejudice. If at a later period of his life, amid the excite- 
ments of a heated and personal debate, he expressed opinions 
somewhat at variance with those of his diplomatic argument 
of this question, it should not be forgotten that in this instance 
he was speaking with all the responsibility of a minister of 
state, while in that he was defending himself against a par- 
liamentary attack of unexampled bitterness. 

(2.) Ifthe government is prepared to repudiate a doctrine 
to which it is thus solemnly committed, the question is by no 
means exhausted. There is a broad distinction recognized by 
the law of nations, between the capture of real and of personal 
property. All jurists are agreed that the right of capture 
can only be exercised by taking possession of the enemy’s 
property. Paper decrees and proclamations are wholly 
ineffectual to devest property. So far as personal chattels 
on land are concerned, the captor acquires an absolute title 
to them, when he has taken them into his custody, and re- 
moved them into a place of safety. The essence of this title 
is possession, and without it nothing is acquired. If therefore 
it is proposed to confiscate all chattels of rebels, it is neces- 
sary that they should be seized and securely held by the 
military power. Halleck, 447. Heffter, § 130. Wheaton 
Elements, 436. 

In regard to real property the case is otherwise. The pos- 
session of this does not pass the title to the enemy occupying 
it, but merely confers the right to use and enjoy it so long 
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as the occupation continues. Possession does not ripen 
into title until it has been confirmed either by a conquest 
recognized by treaty, or conceded by an abandonment of all 
effort to regain the occupied territory. Halleck, 447 ; Heffier, 
§ 131. If the captor alienates pending the occupation, and 
the territory is afterward recovered or restored, the new 


tenant has no title against the former owner. | Halleck, 449; . 


Heffier, § 133. Hence it is apparent that by the rules which 
govern the relations of belligerents to each other the confisca- 
tion of the real property of the rebels is impossible. The hostili- 
ties now conducted by the United States cannot result in con- 
quest, for there is nothing to conquer. The de fucto power, 
which has excluded the United States from their rightful juris- 
diction, holds its territory solely by a naked possession, 
from which no rights can be derived. When that power shall 
be conquered, it will cease to exist, and the government will 
resume its ancient rights. It will exercise the authority de- 
rived from the constitution, not the jus victoria, the right of 
conquest. 

The history of the origin and progress of the rebellion 
establishes the proposition upon an impregnable basis. The 
power exercised by the government of the United States, in 
carrying on hostilities against the rebels, is the constitutional 
function of suppressing an insurrection. This is everywhere 
stated in the proclamations of the President, and in the acts of 
congress passed at the session in July, 1861; and the volu- 
minous diplomatic correspondence of Secretary Seward is 
chiefly devoted to enforcing this proposition upon the European 
powers. It is for the purpose of suppressing this insurrection 
that our armies are in the field. The President’s proclamation 
of April 15th, 1861, calls out the militia ** to suppress said com- 
binations, and to cause the laws to be fully executed.” ‘* The 
utmost care,” he says, ‘‘ will be observed, consistently with 
the object aforesaid, to avoid any devastations, any destruction 
of or any interference with property, or any disturbance of 
peaceful citizens in any part of the country.” In the pro- 
clamation of May 5th, 1861, the President invokes the co- 
operation of all good citizens in the measures thereby adopted 
for the effectual suppression of unlawful violence, for the 
impartial enforcement of constitutional laws, .and for the 
speediest possible restoration of peace and order, and, with 
them, of happiness and prosperity throughout the country. 
The theory of this legislative and executive action, that the 
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rights of conquest do not grow out of the suppression of an 
insurrection, seems to have been the doctrine of ancient 
Rome. The rule of the civil law upon this subject is laid 
down in 1. 21, § 1, D. de captiv. as follows: ‘+ In civilibus 
dissensionibus quamvis semper per eas respublica ladatur, non 
tamen in exitium reipublice contenditur ; qui in alterutras partes 
discedent, vice hostium non sunt eorum inter quos jura captivita- 
tum aut postliminiorum fuerint, et ideo captos et venundatos, 
posteaque manumissos placuit, supervacuo repetere a Principe 
ingenuitatem quam nulla captivitate amiserant.” Although this 
proposition relates only to the person of the captured rebel, 
it applies equally to his property, for by the rule of the civil 
law they were regarded alike. The best title known to that 
system was that gained by capture. ‘* Omnium maxime sua 
esse credebant que ex hostibus cepissent.” Gaius iv. 16. In 
civil wars, however, the rule did not apply, and the sole 
prize of the victor was the restoration of the authority of the 
State. 

(3.) If we admit the right to confiscate such property of 
the enemy as may be seized by the military power, it does not 
follow that universal confiscation is permitted by the law of 
nations. The extent of that right obviously admits of no 
definition, for its exercise is determined by the will of the 
victor. But it can hardly be doubted that it does not justify 
the complete spoliation of an entire people. There is no 
instance in modern history in which a conqueror, however 
victorious, has attempted to seize the whole property of the 
subjects of the conquered State. Napoleon, no gentle victor, - 
confined himself to the imposition of pecuniary subsidies, and 
to the levy of commissary stores for his troops. The United 
States, completely victorious in Mexico, carefully refrained 
from touching the private property of the Mexicans, and 
looked to the State alone for indemnity and security. It is 
impossible to claim as a recognized belligerent right, a power 
which no belligerent has exercised in modern times. And 
although it may be difficult to fix the just limits to the right 
of the victor, it will be conceded that they cannot be carried 
to an extent unknown in civilized warfare. 

(4.) We have thus seen that the right of confiscation derived 
from the jus belli, if it exists at all, relates only to such personal 
property as may be seized by the military power, while real 
property is only liable to temporary occupation during the 
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existence of hostilities. It only remains to inquire by whom 
this right, thus limited, may be exercised. 

It is plain that congress has no power to legislate in regard 
to the operations of the army in the field. It cannot pre- 
scribe by statute a plan of campaign, or pass laws to regulate 
the manceuvres of the troops. These matters evidently be- 
long to the President as commander-in-chief of the forces, 
and are to be determined by him according to the dictates of 
his military judgment. It will not be contended that a law, 
requiring the assault upon a besieged town to be undertaken 
within a certain number of hours after the investment, would be 
within the scope of the constitutional power of congress ; 
and it is perhaps equally apparent that congress cannot fix 
by statute the terms to be granted to the garrison of a besieged 
place, for this must depend upon military consideration, and 
the condition of the investing force must often govern the 
determination of the question. The treatment of the inhabi- 
tants of a district under military occupation is often an impor- 
tant element in the success of a campaign. A striking in- 
stance of this truth is afforded by a case which arose in the 
Mexican war. The President issued an order to General 
Scott, commanding him to levy contributions for the subsist- 
ence of his army upon the region occupied by our troops. 
To this order the General replied by the following energetic 
remonstrance : ‘‘If it be expected at Washington * * * 
that this army is to support itself by forced contributions 
levied upon the country, we may ruin and exasperate the 
inhabitants and starve ourselves; for it is certain that they 
would sooner remove or destroy the products of their farms, 
than allow them to fall into our hands without compensation. 
Not a ration for man or horse would be brought in except 
by the bayonet, which wonld oblige the troops to spread them- 
selves out many leagues to the right and left, and to stop all 
military operations.”—Scott to Marcy, May 20th, 1847. In 
accordance with the views of this protest, the General dis- 
obeyed the order of the President ; and Gen. Hal’eck tells us, 
in his excellent work on military science, that this course was 
attended with the happiest results. 

It can hardly be doubted that in cases where the exercise 
of the military right of capturing enemy’s property is thus 
vitally connected with the prosecution of the campaign, it 
would be an improper interference with the functions of the 
executive to attempt to direct it by legislation. Yet it is 
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obvious that the occasions when such would be the case, can- 
not be foreseen. A law requiring the general commanding a 
corps darmée to seize all rebel property, or to emancipate 
slaves as he advanced, could hardly fail to exercise an influ- 
ence on the operations of the campaign ; and if no discretion 
is left him, it is difficult to understand how congress can leg- 
islate upon the subject, without meddling unduly and danger- 
ously with the functions of the commander-in-chief, and of 
those entrusted by him with the command of the armies of 
the United States. 

If we examine the constitution itself, no clause will be 
found conferring upon congress the power to legislate upon 
this subject. In the theory of the distribution of the powers 
of the gov ernment, it belongs to the legislature to raise and 
support armies, to make rules for their government, and to 
declare war. It is then for the executive to conduct the hos- 
tilities to a successful end, and to make the treaty of peace. 
It is also provided that congress may make rules concerning 
captures on land and water. These are all the provisions 
which confer power to legislate in regard to matters belonging 
to the military establishment and operations of the United 
States. By none of them does the power to confiscate, or 
to require commanding generals to confiscate, appear to be 
granted. 

A comparison of the language conferring the power ‘to 
make rules for the government and regulation of the land 
and naval forces,” with the same clause in the articles of con- 
federation, will show that this clause of the constitution relates 
only to the internal government and police of the troops, and 
not to the direction of their operations in the field. By the 
articles of confederation, congress had the power ‘ of making 
rules for the government and regulation of said land and 
naval forces, and directing their operations.” The former part 
of this language plainly relates to the internal government, 
and the latter to the command of the forces in the field. 
And it will be conceded that where a clause of the articles of 
confederation, having a settled meaning, is incorporated into 
the constitution, it must bear there the same construction. 

In the Confederation, both of these powers were conferred 
upon congress, which exercised both executive and legislative 
functions. By the constitution the language conferring the 
power of internal government of the forces is retained, but 
the clause concerning the ‘direction of the operations” dis- 
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appears. It is probable that this change resulted from the 
distribution of the power of the government, and that this 
omission was caused by the intended transfer of the power to 
the commander-in-chief. 

It has already been stated that Chief Justice Marshall, in 
delivering the opinion of the court in Brown vy. |The United 
States, cited above, laid down the dictum that congress, under 
the power to make rules concerning captures, may confiscate 
enemy’s property found within the United States at the time 
of the declaration of war. The importance of this dictum 
cannot be denied. But it is also true that there are grave 
arguments against its doctrine, which were not presented at 
the hearing of that cause, which might perhaps have affected 
the opinion of the chief justice; and it should not be over- 
looked that the confiscation spoken of in this dictum affects 
property already within the jurisdiction of the United States, 
and does not at all relate to enemy’s property on enemy’s 
soil. 

Theclause of the constitution upon which this dictum is based, 
is, like the one just considered, derived from the articles of 
confederation, where it reads as follows : ‘* Congress shall have 
the power of establishing rules for deciding in all cases 
what captures on land or water shall be legal, and in what 
manner the prizes taken on land or water shall be divided 
or appropriated.” Two powers are included in this grant ; 
first, the power to decide what captures shall be legally made ; 
and secondly, how the property captured pursuant to law 
shall be disposed of. Under the former, congress could 
direct the capture of whatever it might deem fit; while by 
the latter, the power is conferred to regulate the distribution 
and apportionment of prize. 

In the constitution, this clause is materially changed. No 
mention is made of the first power granted to the congress of 
the confederation, and the latter appears in a more condensed 
form. The language of the clause seems to relate rather to 
captures when made, than to the act of making them. This 
has been the uniform construction given to it by congress. 
The prize act, passed on July 26th, 1812, while providing min- 
utely for the disposition of captured property, does not attempt 
to determine what shall be captured. In like manner the 
army and navy acts contain only provisions for the disposal of 
the booty and prize made by the respective forces. In the 
Mexican war no legislation was had upon the subject. 
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The change made in the language of the clause of the 
constitution relating to this subject, from the language of the 
articles of confederation, seems to be best accounted for by 
the supposition that it was the design of the framers of the 
government to confer upon the commander-in-chief the power 
to decide what captures should be made. So long as the 
congress was the sole governing body, this power necessarily 
belonged to its sphere of action ; but the creation of an ex- 
ecutive department, pzobably led to its omission among the 
powers of congress, in obedience to the theory that it belonged 
more appropriately to the military functions conferred upon 
the President. 

It is not contended that this reasoning is conclusive in regard 
to the power of congress to legislate upon this question. In 
the entire absence of authority it would be presumptuous to 
attempt to lay down a certain rule. It is not however too 
much to claim that the existence of the power is at least 
doubtful, and that its attempted exercise may establish a pre- 
cedent capable of giving rise to serious difficulties in future 
wars. It was a familiar maxim of the first Napoleon, that 
one bad general is better than two good ones, to command an 
army. The correspondence of Washington bears testimony 
to the mischiefs which result from the power of a legisla- 
tive body to interfere with military operations in the field, 
and there is certainly nothing in the recent experience of the 
country to encourage the assumption by civilians of the 
power to affect or control the management of a campaign. 

If the propositions laid down in these pages are correct, it 
appears that the rightful power of congress to confiscate and 
emancipate is limited by the Constitution of the United 
States, and by the laws of war as recognized by civilized 
nations. In dealing with the rebels as a sovereign, the 
United States can only confiscate their property as a penalt 
for the crime of which they are guilty, which is defined by the 
constitution to be treason. It must afford to each person ac- 
cused of this crime, a trial by jury in the State and district 
where the offence is committed, which trial must be upon a 
presentment by a grand jury. Congress may declare the 
punishment of treason, but this can only extend to the for- 
feiture of a life estate in the property of the person attainted. 
It cannot be doubted that this is the rule in relation to real 
estate, and there is reason to hold that it includes personal 


property also. And finally it may be doubted whether those 
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persons who have taken up arms against the government, 
since its authority has been forcibly excluded from the terri- 
tory occupied by the rebellion, can be made liable for acts 
done during the period of such exclusion. 

As a belligerent, the United States may do to the rebels 
whatever the laws of war permit against an enemy. The 
government has however constantly claimed, in its diplomatic 
intercourse with foreign powers, that by the law of nations 
private property is exempt from confiscation. By the posi- 
tion assumed by the State Department, in the arbitration 
growing out of the Treaty of Ghent, it seems to be publicly 
committed to the doctrine that the seizure or enticing away of 
enemy’s slaves is not a legitimate act of warfare. If these 
doctrines are repudiated, it is certain that the personal prop- 
erty of the rebels is alone liable to confiscation; for the 
rights of complete conquest, by which alone an enemy can be 
divested of his real property, cannot be acquired in civil 
wars. The belligerent right of confiscation can be exercised 
only by manucaption ; and such personal property as escapes 
seizure is not affected by any decrees or proclamations. And 
it may well be doubted whether congress has any power to 
legislate in regard to the exercise of this military right, which, 
by the spirit and the terms of the constitution, seems to be- 
long to the commander-in-chief of the armies of the United 
States. 

It is not expected that these conclusions will command uni- 
versal assent. ‘‘ To what lengths,” says Sir Michael Foster, 
**cannot the sweets of revenge, the joys of conquest, the 
prospect of rich plunder in a plenty of confiscations, with a 
misgiving heart still dreading the final issue of things—to 
what lengths of violence cannot these incitements carry the 
vindictive, the ravenous, the timid blustering mortals, who 
upon such revolutions either take the lead or join in the cry. 
* At such times as these the still voice of law and reason is 
seldom heard.” 
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RECENT AMERICAN DECISIONS. 


Districr Court or THE UNITED States. 
District of Massachusetts. — (PRzE.) 
Tue Amy Warwick AND CarGo. 


Duntop, Moncure & Co., Cramants of 4700 Bags 
of Coffee. 


The decision upon the claim of Edmond, Davenport & Co. (24 Law 
Reporter 335), to a part of this cargo, again considered and affirmed. 

The language of the Prize Law, that property is to be condemned as 
enemy’s, or is to be deemed enemy’s, or is impressed with a hostile charac- 
ter, does not necessarily import that the owner is personally hostile, but 
only that his property has been placed in such relation to the enemy that a 
court of prize is to deal with it as if it belonged to the enemy. 

The statute of 25th March, 1862 (Acts 1862, ch. 50), for the better ad- 
ministration of the law of prize, affects only the mode of procedure. It 
prescribes no rule of decision, but leaves the court to be guided by the 
general law as known to the prize courts of the civilized world. 

This statute applies to cases arising in this civil war as well as to those 
that may arise in international war, and makes no distinction between them 
in the mode of procedure, or the rules of decision. 

The rights of war exist only while the war continues. Titles to property, 
or political jurisdiction acquired during the war by the exercise of belligerent 
rights, may survive the war. 

The conquest of a foreign country gives absolute and unlimited sovereign 
rights. But no nation makes such a conquest of its own territory. 

In this civil war, the military power is called in only to maintain the gov- 
ernment in the exercise of its legitimate civil authority. No success can 
extend “ powers of any department beyond the limits prescribed by the 
organic law. 

Vhen the United States take possession of any rebel district, they ac- 
uire no new title, but merely vindicate that which previously existed; and 
they are to do only what is necessary for that purpose. 
elligerent confiscations take effect only upon prey of which posses- 
sion is taken during the war. As against property which continues under 
the control of the enemy, they are wholly inoperative. 2 

If possession be acquired by or after the peace, then previous legislation 
may take effect, but it will be by the right of sovereignty, not as an act 
of war. 

Confiscations which go not against an offending thing, but arise from the 
personal delinquency of the owner, should be inflicted only upon due con- 
viction of personal guilt. 

Such penalties have no connection whatever with the decisions of prize 
courts enforcing belligerent rights upon property captured at sea. 

The facts in this case sufficiently appear in the opinion of 

Spracue J.—These claimants, Dunlop, Moncure & Co., 
having been permanent residents of Richmond, Virginia, be- 
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fore and ever since the sailing and capture of this vessel, are 
in the same condition as were Edmond, Davenport & Co., 
the claimants of the 400 bags of coffee which have already 
been condemned. — 24 L. R, 335. If the opinion given 
in that case be adhered to, this claim must be dismissed. 

I have seen no reason to change that opinion. On the 
contrary, two important propositions, namely, that Richmond 
is enemy’s country, and that permanent residence therein by 
the owner of property captured at sea is cause of condemna- 
tion without proof of personal disloyalty, have been strength- 
ened by subsequent events and the recent legislation of con- 
gress. Richmond is not only the capital of rebel Virginia, 
but has continued to be the seat of the usurped confederate 
government ; and no country was ever more absolutely under 
the dominion of an enemy, or more clearly within his terri- 
torial limits. Every reason why residence should cause con- 
demnation in maritime captures in any war applies in full 
force to the case now before me. These claimants do not 
even offer proof of their loyalty, and there is a high probabil- 
ity that they are willingly co-operating with the enemy. But 
if this be not so, they were at the time of this capture, and 
have ever since continued to be, under his absolute control, 
and that control is an inexorable military despotism. Every 
dollar put into their hands or under their control is, to all 
practical purposes, in the hands of the enemy, and adds to 
his strength. The question before me is, whether this pro- 
perty shall be restored to the claimants or condemned as 
prize. No intermediate or other course is asked or suggested 
by either party. Should the court decree restoration, it must 
order the $120,000 now in the registry to be paid over to these 
inhabitants of Richmond. It will be delivered to their agent 
who resides in New York, and will be subject to their order. 
They will doubtless order it to be transmitted in gold or ex- 
change to their banker in London, and it will be there held 
and disposed of for the benefit of the rebel confederates, and 
may at once be invested in munitions of war, and shipped for 
the rebel States by way of Havana, and then the fleet of the 
United States must be upon the alert endeavoring to intercept 
and capture the proceeds of the money now in the possession 
of this court. Any theoretical views which lead to such a 
result should be distrusted. 

The decrees of the district courts condemning property as 
hostile, have been objected to on the ground that they pro- 
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nounce the owners to be enemies when in fact they may be 
personally loyal. But it is a mistake to suppose that those 
judgments go beyond the fact of permanent residence, and 
assert personal guilt inthe owner. This mistake has prob- 
ably arisen from misapprehending the import of certain lan- 
guage of frequent recurrence in prize law, such as that property 
is to be condemned as enemy’s, or is to be deemed enemy’s, 
or that it is impressed with a hostile character. These are 
equivalent expressions. They do not necessarily import that 
the owner is personally hostile, but only that his property 
has been placed in such relation to the enemy that a court of 
prize is to deal with it as if it belonged to the enemy. It is 
quite a mistake to suppose that property is never to be con- 
demned except for personal delinquency of the owner. Even 
under the municipal law, ships and cargoes are liable to con- 
demnation for the use that has been made of them where 
there has been no guilty knowledge or intent on the part of 
the owner ; and in prize law, condemnation is not the infliction 
of personal punishment on proof of individual guilt, but it is 
a matter of belligerent policy to destroy the commerce of the 
enemy and diminish his resources. This is emphatically set 
forth in the case of the Venus, 8 Cranch, where property of 
a citizen of the United States was condemned by reason of his 
residence, although, as the supreme court expressly declares, 
there was no personal guilt. The same doctrine is found 
in many other cases. The objection, when scrutinized, 
involves a denial of the power of the court to make any con- 
demnation as prize under the principles and according to the 
rules of the general law, and the practice of nations ; and this 
is to deny to the United States the exercise of belligerent 
rights. For there is no right of war more clearly established 
or more universally exercised than that of maritime captures ; 
and no reason can be assigned why the United States should 
be deprived of the power of exercising this important right in 
the present war. How far the peculiar circumstances of this 
or any other conflict should induce forbearance, like many 
other questions of policy in the conduct of the war, is to be 
determined by the commander-in-chief or the legislature. It 
is for them, or one of them, to say what capture should be 
made, and what cases or classes of cases shall be sent in, and 
condemnation sought by prosecution. In adjudicating such 
cases the courts must be guided and governed by established 
principles and rules of decision. This is well known to the 
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other departments of the government ; and when they send a 
captured vessel to the court to be there proceeded against as 
a prize, they necessarily intend, in the absence of other in- 
structions, that the court shall proceed and decide according 
to the established rules and principles of prize law. There 
is no other guide. That the great conflict in which we are 
now engaged i is war, in the legal sense of the term, is shown 
by the express language of the constitution in defining the 
crime of treason ; that the United States, in this war, hev e, 
on the ocean, all the rights of belligerents, has never been 
distinctly controverted. To deny it is to break up the block- 
ade, and every condemnation under it. 

Those who have thought that the courts cannot enforce the 
belligerent rights of the nation without the action of congress, 
should, I think; be satisfied that there has been sufficient 
legislation. In addition to the statutes passed during the 
last summer, and particularly the ratifying act of the 5th of 
August, which was adverted to in my former opinion, con- 
gress on the 25th day of March last passed an act to regulate 
the mode of procedure in prize cases. The first section relates 
to the custody and preservation of captured property, and 
the taking of evidence. The second and third sections relate 
to expenses, and the compensation of officers. -The fourth 
section relates to the disposition of prize property after final 
condemnation. This statute affects only the mode of proce- 
dure. It gives no direction as to the principles or doctrines 
by which the court is to be guided in its adjudications. It 
does not touch the rule of decision. The title of this statute 
declares it to be an ‘* Act for the better administration of the 
law of prize.” The court then is to administer the law of 
prize, and that must be the general law as known to the prize 
tribunals of the civilized world, with such modifications as 
may be made by our own legislature. But to what cases is 
this general law of prize to be applied? This question is 
answered by the fifth section of the statute, which declares 
that its provisions ‘shall apply as well to cases now pending 
as to all future cases of maritime captures.” This court is 
thus expressly directed to administer the prize law in cases 
now pending or hereafter to arise in this civil war, as well as 
in cases of maritime captures in future international wars. No 
distinction is indicated between these two classes of captures, 
or in the rules of law which are to be applied to them. 
Further still; the legislature expressly recognizes the pen- 
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dency of prize cases. In many of those cases the only ques- 
tion was whether property should be condemned by reason of 
the residence of the owner in the enemy’s country. This 
question had been decided by the district courts of three judi- 
cial districts, all concurring in decrees of condemnation. This 
was well known ; and yet congress, in passing an act for the 
better administration of the prize law in cases then pending 
or hereafter to arise, does not prescribe any rules of decision 
or in any way discountenance those which had been adopted 
by the courts; this may be deemed an acquiescence in or a 
tacit approbation of those rules. 

An objection to the prize decisions of the district courts 
has arisen, from an apprehension of radical consequences. 
It has been supposed that if the government have the rights 
of a belligerent, then, after the rebellion is suppressed, it 
will have the rights of conquest ; that a State and its inhabi- 
tants may be permanently divested of all political privileges, 
and treated as foreign territory acquired by arms. This is an 
error, a grave and dangerous error. The rights of war 
exist only while the war continues. Thus, if peace be con- 
cluded, a capture made immediately afterwards on the ocean, 
even where the peace could not have been known, is un- 
authorized, and property so taken is not prize of war, and 
must be restored. — Wheat. Elements of International Law, 619. 
Belligerent rights cannot be exercised when there are no bel- 
ligerents. Titles to property or to political jurisdiction ac- 
quired during the war, by the exercise of belligerent rights, 
may indeed survive the war. The holder of such title may 
permanently exercise, during peace, all the rights which 
appertained to his title; but they must be rights only of pro- 
prietorship or sovereignty ; they cannot be belligerent. Con- 
quest of a foreign country gives absolute and unlimited 
sovereign rights. But no nation ever makes such a conquest 
of its own territory. Ifa hostile power, either from without 
or within a nation, takes possession and holds absolute domin- 
ion over any portion of its territory, and the nation by force 
of arms expels or overthrows the enemy and suppresses hos- 
tilities, it acquires no new title, but merely regains the pos- 
session of which it had been temporarily deprived. The 
nation acquires no new sovereignty, but merely maintains its 
previous rights.— Wheat. Elements of International Law, 616. 
During the war of 1812, the British took possession of Cas- 
tine and held exclusive and unlimited control over it, as 
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conquered territory. So complete was the alienation, that 
the supreme court held that goods imported into it were not 
brought into the United States, so as to be subject to import 
duties. — U. S. v. Rice, 4 Wheat. 246. Castine was restored 
to us under the treaty of peace, but it was never supposed 
that the United States acquired a new title by the treaty, and 
could thenceforth govern it as merely ceded territory. And if, 
before the end of the war, the United States had, by force of 
arms, driven the British from Castine and regained our rightful 
possession, no one would have imagined that we could 
thenceforth hold and govern it as conquered territory, depriv- 
ing the inhabitants of all pre-existing political rights. And 
when in this civil war the United States shall have succeeded 
in putting down this rebellion and restoring peace in any 
State, it will only have vindicated its original authority, and 
restored itself to a condition to exercise its previous sovereign 
rights under tle constitution. In a civil war, the military 
power is called in only to maintain the government in the ex- 
ercise of its legitimate civil authority. No success can extend 
the powers of any department beyond the limits prescribed 
by the organic law. That would be not to maintain the con- 
stitution, “but to subvert it. Any act of congress which 
would annul the rights of any State under the constitution, 
and permanently subject the inhabitants to arbitrary power, 
would be as utterly unconstitutional and void as the secession 
ordinances with which this atrocious rebellion commenced. 
The fact that the inhabitants of a State have passed such 
ordinances can make no difference. They are legal nullities ; 
and it is because they are so, that war is waged to maintain 
the government. The war is justified only on the ground of 
their total invalidity. It is hardly necessary to remark, that 
I do not mean that the restoration of peace will preclude the 
government from enforcing any municipal law, or from pun- 
ishing any offence against previous standing laws. 

Another objection to those decisions of the district courts is 
founded upon the apprehension that they may lead to or 
countenance cruel and impolitic confiscations of private pro- 
perty found on land. This apprehension is unfounded. No 
such consequence can legitimately follow. Those decisions 
undoubtedly assert that the United States have the rights of 
a belligerent. But the extent of those rights on land, or the 
manner in which they are to be exercised, was not discussed. 
They were not specially mentioned, except to say that enemy’s 
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property found by a belligerent on land, within his own 
country, on the breaking out of a war will not be condemned 
by the courts, although it would be if found at sea. This 
distinction, so far as it goes, tends to show that the doctrine 
of maritime captures is not to be applied to seizures on land. 
But the danger upon which this objection is founded does not 
arise from the administration of the prize laws by the courts, 
or the exercise of belligerent rights by military commanders 
upon military exigencies. The objection really arises from 
fear of the legislation of congress. It is apprehended that 
they may pass sweeping or general acts of confiscation, to 
take practical effect only after the rebellion shall have been 
suppressed ; that whole estates, real and personal, which have 
not been seized during the war, may be taken and confiscated 
upon coming within reach of the government, after hostilities 
shall have ceased. This, as we have seen, would not be the 
exercise of belligerent rights, the war being at an end. Bel- 
ligerent confiscations take effect only upon property of which 
possession is taken during the war. As against property 
which continues under the control of the enemy, they are 
wholly inoperative. If possession be acquired by or after 
the peace, then previous legislation may take effect, but it 
will be by the right of sovereignty, not as an act of war. 
Under despotic governments, the power of municipal confis- 
eation may be unlimited ; but under our government the right 
of sovereignty over any portion of a State is given and lim- 
ited by the constitution, and will be the same after the war as 
it was before. When the United States take possession of 
any rebel district, they acquire no new title, but merely vin- 
dicate that which previously existed, and are to do only what 
is necessary for that purpose. Confiscations of property, not for 
any use that has been made of it, which go not against an 
offending thing, but are inflicted for the personal delinquency 
of the owner, are punitive; and punishment should be in- 
flicted only upon due conviction of personal guilt. What 
offences shall be created, and what penalties affixed, must be 
left to the justice and wisdom of congress, within the limits 
prescribed by the constitution. Such penal enactments have 
no connection whatever with the decisions of prize courts en- 
forcing belligerent rights upon property captured at sea dur- 
ing the war. 

I have thus noticed the objections which have been made 
to the former opinion of the court, so far as fhey have come to 
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my knowledge. They do not seem to me to be well founded. 
The claim of Dunlop, Moncure & Co., must be dismissed. 
R. H. Dana, Jr., for the captors ; S. Bartlett and E. Bangs 


for the claimants. 


THE SAME CASE. 


J. L. Parers & Co., CLAmMAnts. 


} Where a neutral has a jus in re, where he is in possession with a right of 
retention until a certain amount is paid to him, the captor takes cum onere, 
and should allow the amount of such right. But iene the neutral has 
merely a jus ad rem, which he exnnot enforce without the aid of a court of 
justice, his claim will not be recognized by a prize court. 

. A neutral merchant purchased a cargo of coffee for enemy correspon- 
dents, partly with their finds and partly with his own, and shipped it under 
a bill of liding by which it was to be delivered to his order, and with a 
statement thereon that part of the coffee was the property of neutrals. 
Held, that having the legal title and possession, he was not to be deemed a 
lien holder, but rather a trustee with the right of retention until his advance 
should be paid to him. 

In such case, a prize court will look beyond the legal title, and deal with 
the beneficial interest. The neutral will be paid the amount of his advance, 
" and the residue of the property will be condemned as enemy’s. 

A motion for a second order for further proof was refused, because it 
was made af the final hearing, (it being doubtful whether the motion could 
have been granted even if made at an early day,) when it was known that 
the cause was to be carried up by appeal, and because such an order would 
occasion great delav, while it could be granted in the Circuit Court without 
delaying the final decision. 


R. H. Dana, Jr., for the captors, cited the Ida, Spinke’s 
R. 331; the Abo, do. 349; the Aina, do. 316; the Ariel, 
11 Moore P. C. 119; Marianna, 6 Rob. 25, and the Fran- 
ces, Irvin’s Claim, 8 Cranch, 418; to the point that the prize 
court would not protect the interest or lien of the neutral 
claimants, and contended that their lien had been waived. 

S. Bartlett and E. Bangs, for the claimants, relied on the 
iS. Jose Indiano, 1 Wh. 208. 

The facts of the case sufficiently appear in the opinion of 
the court by 

Spracue J.—I come now to the claim of J. L. Phipps 
& Co. After a hearing upon the preparatory evidence, 
the court, on motion of the claimants, allowed the intro- 
duction of further proof. It now appears that these claim- 
ants, five in number, are British subjects, two of them 
residing in New York, one in Rio de Janeiro, and two in 
Liverpool, and they constitute the three commercial houses of 
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J. L. Phipps & Co. at New York, Phipps, Brothers & Co. 
at Rio, and Phipps & Co. at Liverpool. In March, 1861, 
this brig, the Amy Warwick, was owned by David Currie 
and others of Richmond, Va., who chartered her to Dunlop, 
Moncure & Co. of that city, for a voyage to Rio and back to 
a port of discharge in the United States. Currie and others 
appointed and paid the master and crew, and retained the 
ownership of the vessel during the voyage. Dunlop, Mon- 
cure & Co. put on board a cargo of merchandise consigned 
to Phipps, Brothers & Co. at Rio. They disposed of the 
cargo, and with the funds of the Richmond house in their 
hands, and £2000 of their own money, they purchased these 
4700 bags of coffee and put them on board this vessel, then 
bound to Hampton Roads for orders. They took from the 
master a bill of lading which stated that Phipps, Brothers & 
Co. were the shippers of this coffee, and that it was to be 
delivered to their order. Indorsed upon the bill of lading 
was a statement declaring that a portion of the coffee was 
the property of British subjects. This was signed and sworn 
to by the managing partner at Rio. Phipps, Brothers & Co. 
endorsed the bill of lading over to J. L. Phipps & Co. of 
New York. They also delivered to the master one part of 
the bill of lading, and an invoice of the coffee and a letter of 
advice to be conveyed to the firm in New York. This letter 
states that the coffee was shipped for account of Dunlop, 
Moncure & Co., and that the bill of lading would have been 
sent to them had it not been deemed advisable, by reason of 
the unsettled state of political affairs, for the better protection 
of the property, and to prevent privateers from molesting the 
vessel, to have it certified on the bill of lading that a portion 
of the coffee was British property, and that this referred to 
the portion against which they had valued on Liverpool. 
That portion is stated in the claim to be £2000. After the 
capture, this letter of advice and the accompanying bill of 
lading came to the hands of J. L. Phipps & Co. at New 
York, and they endorsed and delivered the bill of lading to 
Charles M. Fry & Co., of New York, under an agreement 
that from the coffee there should first be paid to J. L. Phipps 
& Co. the £2000 advanced by the firm at Rio in making the 
purchase, and that the residue of the coffee and its proceeds 
should be held by Fry & Co., as the agents, and for the ben- 
efit of Dunlop, Moncure & Co. On the ninth of August 
last, Charles M. Fry filed a claim in this court as agent and 
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in behalf of Dunlop, Moncure & Co., alleging that they were 
the owners of the whole of this coffee excepting the interest 
of Phipps, Brothers & Co. therein to the amount of £2000 
advanced towards the purchase. The claim of J. L. Phipps 
& Co. was filed on the 4th of September last. It alleges 
that this coffee was purchased by them partly by funds of 
Dunlop, Moncure & Co., and partly by £2000 of their own 
money, that the legal title has always remained in them, 
‘¢and that no other person is the legal owner except the 
equitable interest of said Dunlop, Moncure & Co.” These 
facts seem plainly to lead to the conclusion that the claimants 
ought to be repaid the amount which they expended from 
their own funds in the purchase of the coffee, and that the 
residue of the proceeds should be condemned. This result I 
shall adopt unless precluded from doing so by authority. 

The counsel, for the captors contend that the claimants had 
only a lien on this cargo, and that liens will not be protected 
or regarded in a prize court. This position is sustained by 
the authorities as to certain kinds of liens. The extent of 
this doctrine and the reasons on which it is founded are stated 
by the Supreme Court in the Francis, 8 Cranch, 418. It is 
there said that ‘‘ cases of liens created by the mere private 
contract of individuals, depending upon the different laws of 
different countries, are not allowed, because of the difficulties 
which would arise in deciding upon them, and the door which 
would be open to fraud.” Similar reasons are given by Lord 
Stowell in the Marianna, 6 Rob. 25, 26, and in several other 
cases. These reasons are especially applicable to latent liens 
created under local laws. They do not reach the case now 
before the court. This coffee was purchased by the claimants 
at Rio, and shipped by them on board this brig under a bill of 
lading, by which the master was bound to deliver it to their 
order, and they ordered it to be delivered to J. L. Phipps & 
Co., that is, to themselves. They then retained the legal 
title, and the possession of the master was their possession. 
Being the legal owners of the property, they can hardly be 
said to have a lien upon it; a lien being in strictness an 
incumbrance on the property of another. ‘Their real char- 
acter was that of trustees holding the legal title and possession 
with a right of retention until their advances should be paid. 

In the Francis, and many other cases, it is held that the lien 
of a neutral carrier for the freight of enemy’s goods is upon 
capture to be allowed. The general doctrine seems to be 
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that where a neutral has a jus in re; where he is in posses- 
sion with a right of retention until a certain amount is paid 
to him, the captor takes cum onere, and must allow the amount 
of such right. But where the neutral has merely a jus ad 
rem, which he cannot enforce without the aid of a court of 
justice, his claim will not be recognized by a prize court. 

(The Tobago, 5 Rob. 218.) The high court of admiralty in 
England has in some instances gone further against captors, 
and allowed to British merchants the amount of their claims 
upon enemies’ ships for repairs and supplies. (The Belvidere, 
1 Dods. 356. The Vrow Sarah, 1 Dods. 355, note. See also 
the Constantia, Edwards Rep. 232.) The case of the San 
Jose Indiano, 1 Wheat. 208, has been cited by the counsel for 
the claimants, and they contend that it sustains their whole 
claim, and requires all the coffee to be restored tothem. That 
case is a stringent authority to the extent of the £2000 which 
the claimants invested or advanced in the purchase ; but I do 
not think that it authorizes me to go further. It is in several 
respects distinguishable from the present case. There the 
legal title to the cargo was held by enemies. Here it is held 
by neutrals. In both, the cargo was purchased partly by 
funds of the holder of the legal title, and partly by funds of 
their foreign correspondents. But in the case now before the 
court, the amount advanced by these neutral claimants is 
clearly ascertained, while in the San Jose Indiano the amount 
advanced by the enemy purchasers of the cargo, who held 
the legal title, did not appear by the preparatory evidence, 
and could have been ascertaimed only by further proof to be 
derived from the enemy, and to depend upon such accounts as 
he should make up after knowledge of the capture. Another 
and more important distinction between the cases is the en- 
dorsement on this bill of lading, made and sworn to by one 
of the claimants at Rio, stating that a portion of the coffee 
was the property of British subjects, thus distinctly announc- 
ing that although by virtue of the bill of lading they had 
legal title to the whole, part only really belonged to them, 
and that they held the residue for the benefit of others who 
were not British subjects. And accompanying this bill of 
lading was a letter of instruction from the claimants’ house in 
Rio to their house in New York, in which it is distinctly said 
that the portion stated in that endorsement to be the property 
of British subjects, is the amount for which they had drawn 
on their house in Liverpool toward the purchase of the cargo. 
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That amount was £2000. Nor is this all. After the 
capture, a letter with instructions and the bill of lading 
came to the hands of the New York house, the bill of 
lading being endorsed to their order, and thereupon they en- 
dorsed and delivered over the bill of lading to Charles M. 
Fry & Co., who were the agents of Dunlop, Moncure 
& Co., and at the time of such transfer it was agreed 
that from the coffee or its proceeds the £2000 should be 
paid to the claimants, and that the residue should be held by 
Fry & Co. as the agents, and for the benefit of Dunlop, Mon- 
cure & Co. The claimants thus transferred the legal title to 
the coffee so far as was in their power in its then condition, to 
Fry & Co., who were to hold it merely as trustees, first for 
the benefit of the claimants to the extent of their advances, 
and the residue for the benefit of the Richmond merchants. 
Now suppose that the whole of the proceeds of the coffee 
should be restored to those claimants, it would clearly be 
their duty, after deducting the £2000 advanced by them, 
to pay over the residue to Fry & Co. as agents, and 
for the benefit of the Richmond merchants. The court 
would thus in effect order that residue (about nine-tenths of 
the whole) to be paid to Dunlop, Moncure & Co. Every 
reason which has been or can be assigned against restoring 
this cargo to Dunlop, Moncure & Co. upon their own claim, 
made through Fry & Co., exists in full force against restor- 
ing the residue upon the claim made by J. L. Phipps & Co. 
These two separate claims have been interposed to the whole 
of the 4700 bags of coffee. The claimants hope that one of 
them may be wholly sustained. It is immaterial to them 
which, and they are accordingly both represented by the same 
counsel. If the whole property shall be delivered to Fry & 
Co., they will pay to Phipps & Co. the £2000, and hold the 
residue for Dunlop, Moncure & Co. If the whole be deliv- 
ered to Phipps & Co., they will pay themselves the £2000, 
and hold the residue for Dunlop, Moncure & Co. Prize 
courts have never thus protected the interest of the enemy. 
In the Abo, decided in 1852 (Spinks, 351), Dr. Lushington 
says, ‘‘ This court inquires in whom the property is vested, 
and not merely into what is called a legal title at common 
law.” In the Maria, decided in 1857, (11 Moore, 281, 
287,) it appears that the high court of admiralty condemned 
a vessel because a neutral claimant held only the legal 
title, while the beneficial interest belonged to other neu- 
59° 
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trals. On appeal, this judgment was reversed by the 
privy council, because the whole property was in neutrals ; no 
doubt was suggested that if the beneficial interest had been in 
enemies, there must have been condemnation. It is contended 
that the doctrine of these cases is inconsistent with that of the 
supreme court in the San Jose Indiano. I do not think it 
necessary to determine whether that case goes the length of 
deciding that, whenever the mere legal title is in an enemy, 
condemnation must follow ; because if it be so it only shows 
what is apparent from other cases, that belligerents sometimes 
condemn property upon a doctrine which they do not adopt 
when it will acquit. If this ought not to be, if in fairness a 
uniform rule should be established, it certainly ought not to 
be that which stops at the mere legal title, but that which as- 
certains and deals with the real beneficial interest. For if the 
court were never to look beyond the legal title, the result 
would be that when such title is held by an enemy in trust for 
a neutral, the latter loses his whole property ; but when the 
legal title is in a neutral in trust for an enemy, the property 
is restored to the neutral, not for his benefit, but merely as a 
conduit through which it is to be conveyed tothe enemy. To 
refuse to look beyond the legal title is to close our eyes for 
the benefit of the enemy. It would enable him always to 
protect his property by simply putting it in the name of a 
neutral trustee. 

This cargo has been sold by an interlocutory order, and the 
proceeds brought into the registry. If the amount had been 
less than the original cost it might have been necessary to look 
at the order under which the purchase was made, to see 
whether Phipps & Co. would not be limited to the same pro- 
portion of the coffee or its proceeds as the amount of their 
advance was of the whole purchase money. But that in- 
quiry is unnecessary, because the proceeds exceed the 
original cost, interest, and expenses, and Phipps & Co. 
claim, to their own use only, the amount of their advance 
and interest. That claim must be allowed. I am saved the 
necessity of determining the time and rate of interest, the 
parties having agreed that for this trial the £2000 and in- 
terest shall be deemed equal to $10,793.63. This agreement 
is not to affect either party in any appellate tribunal. The 
claim of J. L. Phipps & Co., which I have been considering, 
states the amount of their advances to be £2000. They have 
now, at this late period, presented a claim for £900 more, and 
moved for an order for further proof to enable them to obtain 
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evidence to show that their advances toward the purchase 
amounted to £2900. Considering the statements as to the 
advance found on the bill of lading in the letter of advice 
and in the original claim, and that this motion is founded on an 
account made up in Rio in December last, long after this 
capture must have been there known, I doubt whether the 
motion could have been granted, if it had been made at an 
earlier day. It is unnecessary, however, to consider that 
question, because it comes so late that I think I must refuse 
it by reason of the delay which its allowance at this time 
would occasion. This cause is to be carried to the circuit 
court, and thence, it is understood, to the lghest tribunal. 
If further time be allowed in this court, an appeal cannot be 
taken to the May term of the circuit court. It must go over 
to October, a loss of five months, and this may occasion the 
delay of a year in the supreme court; whereas, if a decree 
be now entered, and the appeal taken, the circuit court can 
allow further proof, if it see fit to do so, as to the quantum 
of the advances, without postponing the hearing and deter- 
mination of the great and vital questions, and without delay- 
ing the ultimate decision of the cause. 

Decree, that ten thousand seven hundred and ninety-three 
dollars and sixty-three cents be paid to J. L. Phipps & Co., 
and that the residue of the proceeds in the registry -be con- 
demned. 


RECENT ENGLISH CASE. 


Court of Crown Cases Reserved. 


April, 26, 1862. 
Recina v. JOHN JENNISON. 


False Pretences—Money obtained by a false representation of an 
essential fact with false promises. 


A false representation by a married man, whereby a single woman is in- 
duced to part with her. money to him, that he is a single man, that he will 
furnish a house with the money, and marry the woman, is sufficient to sup- 
port a conviction for obtaining money by false pretences ; for, although the 
two latter statements are mere false promises to do something in future, 
and, as such, are insufficient, the pretence of being a single man is a pre- 
tence of an essential fact. 
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Case reserved by Cockburn C. J. 

‘¢ John Jennison was indicted and tried before me at the 
last assizes for the county of Notts, for obtaining £8 of one 
Ann Hayes, by false pretences. 

‘¢ The prisoner, who had a wife living, had represented 
himself to the prosecutrix, who was a single woman in ser- 
vice, as an unmarried man, and pretending that he was about 
to marry her, induced her to hand over to him a sum of £8 
out of her wages received on leaving her service, representing 
that he would go to Liverpool, and with the money furnish 
a house for them to live in, and that having done so he 
would return and marry her. Having obtained the money, 
the prisoner went away and never returned. 

‘¢ The prosecutrix stated that she had been induced to part 
with her money on the faith of the representations of the 
prisoner that he was a single man, that he would furnish a 
house with the money, and ‘would then marry her. 

‘* There was no doubt that these representations were 
false, and that morally the money had been obtained by false 
pretences. But it was contended on the part of the prisoner 
that as the prosecutrix had been induced to part with her 
money by the joint operation of three representations made 
by the prisoner that he was unmarried, that he would furnish 
a house.with the money, and that he would then marry her, 
and as only the first of these pretences had reference to a 
present existing fact, while the others related to things to be 
done in future, indictment could not be maintained. 

‘¢] reserved the point, and the prisoner having been con- 
victed, have now to request the decision of the Court upon 
the question.” 

No counsel appeared on either side. 

Erte C. J. — We are of opinion that the conviction in 
this case is proper. The indictment is for obtaining money 
by false pretences ; and it is found that the prisoner, being a 
married man, pretended that he was unmarried, that he 
would marry the prosecutrix, and that he would lay out the 
money obtained in furnishing a house for them to live in. It 
is clear that a false promise is not sufficient to support an 
indictment for obtaining money by false pretences ; but here 
it appears that the prisoner pretended that he was unmarried. 
That he was unmarried was an essential fact without which 
he would not have obtained the money. One false represen- 
tation of a fact by which the money was obtained is sufficient 
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to support the conviction, though the other two representa- 
tions would be insufficient. 
Conviction affirmed. 


The pretence must be of some existing fact, made for the purpose of 
inducing the prosecutor to part with his property. Therefore, a pretence 
that the party would do an act he did not mean to do, as a pretence to pay 
for goods on delivery, is not a false pretence within the act, but anieks 
promise for future conduct.—Rer. v. Goodhall, R. and R. 461. And a 

retence to a parish officer, as an excuse for not working, that the party 
fad nt clothes, when he really had, though it induce the officer to give 
him clothes, is not a pretence within the statute, the statement being rather 
a false excuse for not working, than a false pretence to obtain goods.— Rez. 
v. Wakeling, R. and R. 504. And where the false pretence averred in 
the indictment was that the defendant having executed certain work, there 
was a certain sum due and owing to him on account of it, whereas only a 
smaller sum was due to him, this was held bad, as not sufficientl 
averring a false pretence of an existing fact, and being provable by evi-" 
dence of a mere wrongful overcharge.— Regina v. Oates, Dearsly, 459. 
But where the statement consists partly of a fraudulent misrepresentation 
of an existing fact, and partly of an executory promise to do something in 
Suture — as, that the defendant kept a shop, and that the prosecutrix might 
go and live with her at the said shop until she obtained a situation ; whereas 
the defendant kept no shop; and the jury find that the prosecutrix parts 
with her money or ds, relying wholly, or in part, upon the misrepresen- 
tation of fact; this is a sufficient false pretence within the act. — ina 
v. Fry, Dearsly & Bell. 449. So, where the false representation was that 
the defendant had bought certain skins, and would sell them to the prose- 
cutor.—Regina v. West, Dearsly & Bell, 575. 

It is no ground for arresting judgment, on an indictment for obtaining 

by false pretences, that one of the pretences set forth therein is not 

istinctly negatived, provided the indictment contains an allegation of one 
or more false pretences, upon which the defendant may convicted, 
which are properly negatived and established by the evidence.—Common- 
wealth v. Morrill, 8 Cush, 571 (1851). 





MONTHLY DIGEST OF AMERICAN DECISIONS. 


FIXTURES.' 


I. As BETWEEN VENDOR AND VENDEE. 
II. MortGacor AND MortTGaAGEE. 
Ill. Lanptorp AND TENANT. 


I. As BETWEEN VENDOR AND VENDEE. 


1. Things personal in their nature, but fitted and prepared to 
be used with real estate, and essential to its beneficial enjoyment, 


1 This title is printed from the Massachuselts Digest, by Bennett & Heard. 
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having been fixed to the realty, or used with it, and continuing 
to be so used, become parts of the land, accessione et destinatione, 
and pass with it by the deed of conveyance, although they might 
be removed without substantial injury to the premises. Noble v. 
Bosworth, 19 Pick. 314 (1837); First Parish in Sudbury v. Jones, 
8 Cush. 189 (1851); Winslow v. Merchants Ins. Co. 4 Met. 306 
1842). 

‘ 2. Where the owner of land erects upon it a dye-house and sets 
up dye-kettles therein, firmly secured in brick work, they become 
a part of the realty and pass by a deed of the land, without ex- 
press words. Noble vy. Bosworth, 19 Pick. 314 (1837). 

3. The same rule applies between a debtor and creditor, when 
the latter levies upon the land of the former for debt. Goddard 
v. Chase, 7 Mass. 432 (1811). 

4. Thus, iron stoves fixed to the brick work of the chimneys of 
a house, are a part of the house and pass with it by the levy of an 
execution, Goddard v. Chase, 7 Mass. 432 (1811).' 

5. A portable iron stove and funnel running into the chimney, 
but not plastered in, are not fixtures, and do not pass with a deed 
of the house. Williams v. Bailey, 3 Dane Ab. 152 (1801). 


II. MortGacor anp MorTGAGEE. 


6. Fixtures, and additions in the nature of fixtures, which are 
placed in a building by a mortgagor, after he has mortgaged it, 
become part of the realty, as between him and the mortgagee, and 
cannot be removed or otherwise disposed of by him while the 
mortgage is in force. Winslow v. Merchants Ins. Co. 4 Met. 306 
(1842); King v. Johnson, 7 Gray, 241 (1856). 

7. And the removal of them by the mortgagee, after the mort- 
gagor’s death, does not vest the property thereof in the mortgagor’s 
representative. Butler v. Page, 7 Met. 40 (1843). 

8. Trespass lies by a mortgagee not in possession against one 
who under authority from the mortgagor removes a building 
erected on the land by the mortgagor after the execution of the 
mortgage. Cole v. Stewart, 11 Cush. 181 (1853). 

9. In Union Bank v. Emerson, 15 Mass. 159 (1818), it was 
held, that a dye-kettle in a fulling-mill set in brick work by the 
owner of the freehold, before the mortgage, could not be removed 
by the mortgagor, or taken as his personal property, but passed 
by the deed to the mortgagee.” 





1 This case, which is briefly and unsatisfactorily reported, was wrongly de- 
cided. It is clear that the stoves were not fixtures. 

2 In giving the opinion in this case, it was stated by the court that if the 
defendant, after making the mortgage, had put in the kettle, they would 
have considered him authorized to remove it, before delivering possession 
to the plaintiffs. There is manifestly some mistake in this statement. It 
was not the defendant who made the mortgage; he was a purchaser of the 
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10. Where the owner of a factory mortgages the building and 
the ‘appurtenances for carrying on the factory, but remains in 
possession, the machinery, which may be easily disconnected from 
the freehold, and used in any other building for similar purposes, 
does not pass, but may be attached as the property of the mortga- 
gor. Gale vy. Ward, 14 Mass. 352 (1817).’ 

11. When a building is erected as a mill, and the waterworks, 
or steamworks, which are relied upon to move the mill, are 
erected at the same time, and the works to be driven by it are 
essential parts of the mill, adapted to be used in it and with it, 
though not at the time of the conveyance, attachment, or mortgage, 
’ attached to the mill, are yet parts of it, and pass with it by a con- 
veyance, mortgage or attachment. Winslow v. Merchants Ins. 
Co. 4 Met. 314 (1842). 

12. A steam engine, boilers, &c. and machinery adapted to be 
moved by such engine, by means of connecting bands and other 
gearing, whick are placed in a building designed for the manufac- 
ture of steam engines and other heavy iron work, are fixtures, or 
in the nature of fixtures. Winslow v. Merchants Ins. Co. 4 Met. 
306 (1842). 

13. Where a mortgagor began the erection, on a parcel of 
mortgaged land, of a building intended for a dwelling-house, and 
to stand there, and also began to erect on the same parcel, a 
smaller building, standing on posts fixed in the ground, and 
intended to be used by him as a dwelling-house until the larger 
building should be finished, it was held, that both the unfinished 
erections were fixtures. Butler v. Page, 7 Met. 40 (1843). 

14. A steam engine set upon a granite block and fastened down 
by a bolt, and a boiler set in bricks in such a manner that it can- 
not be removed without taking down the bricks, both of which 
were purchased and set by the owner of the freehold, and were 
used for running machinery in an adjoining shop, become a part of 
the realty. And a mortgage of such property to the manufacturer, 








kettle, the same having been removed by the mortgagor, after the plaintiffs 
took possession, and been sold by him to the defendant. But supposing, as 
is rather to be inferred from the context, that if the kettle had been put in 
by the mortgagor after the mortgage was made, the mortgagor would have 
had a right to remove it; it is to be remarked that no such point was 
decided by the court, nor was it necessary, upon the facts of that case, and 
from the whole tenor of this very short report, it seems probable that the 
point was not much considered. Suaw C. J., in Winslow vy. Merchants 
Ins. Co. 4 Met. 311, 312 (1842). 

1 In this case it is manifest that the court regarded the — machines, 
though ponderous and bulky, as essentially personal property which might 
have been attached and removed as the personal property of the owner, 
even though there had been no mortgage; and they had been erected by 
the owner in his own mill, for his own use. SHaw C. J., in Winslow v. 
Merchants Ins. Co. 4 Met. 313, 314 (1842). See also Richardson v. 
Copeland, 6 Gray, 536 (1856). 
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as personal property, executed contemporaneously with the bill of 
sale from him, after the engine and boiler have been put in opera- 
tion, passes no title in them as against a subsequent purchaser of 
the real estate, though with notice of the mortgage. Richardson 
v. Copeland, 6 Gray, 536 (1856). 

15. A mortgagee, after a recovery in a bill in equity by the 
mortgagor to redeem, and before possession taken under the 
judgment, has a right to take down and carry away any buildings 
erected by him on the land mortgaged, the materials of which 
were his own, and not so connected with the soil as that they 
cannot be removed without prejudice to it. Zaylor v. Townsend, 
8 Mass. 411 (1812). 

16. A person occupying land under an agreement with the 
owner to purchase it, but paying no rent, stands rather in the light 
of mortgagor and mortgagee than of lessor and lessee, and is not 
entitled to remove a wooden building with stone foundations, 
placed on the land, and used for a stable and shoemaker’s shop ; 
especially if the building was erected in consideration of the 
owner’s postponement of the payment of one instalment of the 
purchase-money. King v. Johnson, 7 Gray, 239 (1856). 


III. LanpLtorp anp TENANT. 


17. The term “ tenant’s fixtures” in its strict legal definition, 
signifies things which are fixed to the freehold of the demised 
premises, but which, nevertheless, the tenant is allowed to disan- 
nex and take away, provided he reasonably exert his right so to 
do. Wall v. Hinds, 4 Gray, 270 (1856).' 

18. The first and leading rule is, that the law regards with 
peculiar favor the rights of tenants as against their landlords, to 
remove articles annexed by them to the freehold, and extends 
much greater indulgence to them in this respect than it concedes 
to executors, remainder-men, or any other class of persons. 
Taylor v. Townsend, 8 Mass. 416 (1812); Whiting v. Brastow, 4 
Pick. 311 (1826); Gaffield v. Hapgood, 17 Pick. 195 (1835); 
Miller v. Baker, 1 Met. 31 (1840); Winslow v. Merchants Ins. 
Co. 4 Met. 310, 311 (1842); Wall v. Hinds, 4 Gray, 270 (1855) ; 
King v. Johnson, 7 Gray, 241 (1856). 

19. The tenant may take away during the continuance of his 

1 In its correct sense, the word “ fixtures” includes such things only of a 
personal nature as have been annexed to the realty, and which may be 
afterwards severed or removed by the party who united them, or his per- 
sonal representatives, against the will of the owner of the land. Halen v. 
Runder, 1 C. M. & R. 276; Martin B. 10 Exch. 508. See also the word 
“ fixtures” defined by Ld. Cranwortu C. in Ex parle Barc'ay, 5 De G. 
M & G 410. It is generally understood to comprehend “any article 
which a tenant has a power of removing.” Wilishear v Cottrell, 1 E. & B. 
690; Parke B., in Sheen v. Richie,i M. & W. 182; Martin B., 10 
Exch, 507. P 
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term, or at the end of it, although not after he has quitted posses- 
sion, such fixtures as he has himself put upon the demised 
premises, either for the purposes of trade, or for the ornament and 
furniture of his house, provided the removal can be effected with- 
out substantial injury to the freehold. Whiting v. Brastow, 4 
Pick. 310 (1826); First Parish in Sudbury v. Jones, 8 Cush. 190 
(1851); Wall v. Hinds, 4 Gray, 271 (1855). 

20. This rule has been held to apply to the case of a padlock, 
used for securing of a corn-house, and of moveable boards, fitted 
and used for putting up corn in binns. Whiting v. Brastow, 4 
Pick. 310 (1826). 

21. A fire-frame, fixed in a common fireplace, with bricks laid 
in between the frame and the jambs of the fireplace, is a fixture, 
which the tenant may remove during the term. Gaffield v. 
Hapgood, 17 Pick. 192 (1835). 

22. A cistern and sinks, though fastened by nails, or set into 
the floor by cutting away the boards, and water-pipes, fastened to 
the walls by hooks, and passing through holes cut for the purpose 
in the floors and partitions, if put by the lessee into a building 
leased for a hotel and boarding-house, may be removed by him 
during the term. Wall v. Hinds, 4 Gray, 256 (1855). 

23. So of gas-pipes, passing from the cellar through the floors 
and partitions, and kept in place in the rooms by metal bands, 
though some of them pass fhrough wooden ornaments of the 
ceiling, which are cut away by their removal. Wall v. Hinds, 4 
Gray, 256 (1855). 

24. But if the tenant suffer the fixture erected by him to remain 
annexed to the premises after the expiration of his term, it 
becomes at once a part of the realty, and he cannot afterwards 
sever it. (afield vy. Hapgood, 17 Pick. 193 (1835); Winslow v. 
Merchants Ins. Co. 4 Met. 311 (1842). See 5 C. B. (x. s.) 546. 

25. The owner of a house under lease, offered it for sale by 
auction, with a reservation of a fixture placed therein by the 
tenant, but the house was not sold. The tenant, at the expiration 
of his lease, sold the fixture and quitted the premises. It was 
held, that the vendee could not afterwards sever and remove the 
fixture. Gafield vy. Hapgood, 17 Pick. 193 (1835). 

26. A lessee who erects on the demised premises a building, 
which he has a right to remove, renounces that right by surren- 
dering his leasehold interest to the lessor, without reservation ; 
and the right is not revived by his subsequently taking another 
lease of the same premises, from the same lessor. Shepard v. 
Spaulding, 4 Met. 416 (1842). 

27. For an unauthorized removal of fixtures, put in by a lessee 
under a special agreement in writing as to his right to remove 
them, and the lessor’s right to purchase them, the lessor’s remedy 
is by action on the agreement, and not on the covenant against 
waste in the lease. Wall v. Hinds, 4 Gray, 256 (1855). 
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28. Trees and shrubs, in land demised to be used as a nursery- 
garden, are personal chattels, as between the lessor and the lessee 
and his assigns, and may be severed and removed. Miller vy. 
Baker, 1 Met. 27 (1840); Whitmarsh v. Walker, 1 Met. 313 

1840). 

‘ 29. uildings erected on land of another, voluntarily and with- 
out any contract with the owner, become part of the real estate, 
and belong to the owner of the soil. Washburn v. Sproat, 16 
Mass. 449 (1820); Peirce v. Goddard, 22 Pick. 559 (1839); 
First Parish in Sudbury v. Jones, 8 Cush. 189, 190 (1851). 

30. An exception is admitted to this rule, where there is an 
agreement, express or implied, between the owner of the real 
estate and the proprietor of materials and buildings, that, when 
annexed to the realty, they shall not become parts of it, but shall 
still remain the property of the person annexing them. In such 
case, the law gives effect to the agreement of the parties, and 
personal property, though affixed to the realty, retains its original 
characteristics. Wells v. Banister, 4 Mass. 514 (1808); Doty v. 
Gorham, 5 Pick. 487 (1827); Ashmun v. Williams, 8 Pick. 402 
(1829); First Parish in Sudbury v. Jones, 8 Cush. 190 (1851); 
Belding v. Cushing, 1 Gray, 578, 579 (1854). 

31. But if the builder has an interest in the land, such as the 
husband of a tenant in dower, the building becomes, at once, a 
rt of the realty. Washburn v. Sproat, 16 Mass. 449 (1820). 

82. And the same rule applies if he has an interest in the land 
as a reversioner or remainder-man. Cooper v. Adams, 6 Cush. 
87, 90 (1850). 

33. Buildings erected under an agreement with the owner of 
the soil to convey the land at a certain price, within a limited 
time, are fixtures, and,constitute a part of the realty. The interest 
of the builders is a right to obtain a title to the soil, and thus unite 
the fixtures with the fee. Eastman v. Foster, 8 Met. 26 (1844). 

84. As between landlord and tenant, manure, made in the 
course of husbandry upon a farm, is so attached to, and connected 
with the realty, that, in the absence of any express agreement to 
the contrary, it passes as appurtenant to it. Daniels v. Pond, 21 
Pick. 367 (1838); Lewis v. Lyman, 22 Pick. 437, 442 (1839). 
See 13 Gray, 55. 
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A TREATISE ON THE AMERICAN LAW OF REAL Property. By Emory 
Wasapurn, LL.D. Vol. Il. Boston: Little, Brown & Company, 1862. 
8vo. pp. 771. 

In a notice of the first volume of this work in the London Law Maga- 
zine and Law Review, the writer says,“ We envy our American brethren 




















Insolvents in Massachusetts. 515 


the possession of such a work, for we have none like it.” A careful perusal 
of the second volume, a portion in manuscript, and the remainder in print, 
enables us to say, that for clearness, conciseness, and accuracy of state- 
ment, it fully equals the preceding volume. The dry, repulsive details of 
the law of real property, are here stated in a manner inviting to the 
student, and useful tu the practitioner. We well remember with what 
labor we toiled throug’: the ry pages of Cruise’s Digest, relieved only 
by the admirable notes of Professor Greenleaf, each of which is an oasis in 
that great desert. 

In the present volume the chapter on Easements occupies a more 
prominent place than some of tbe topics which it requires far more, study 
and labor to master. The abstruse and uninviting titles, uses, trusts, shift- 
ing and springing uses, powers, etc., are discussed in a clear and satisfac- 
tory manner, and quite as fully as their practical utility and application de- 
mand. The author criticises the case of Pope v. Devereaux, 5 Gray, 409 
(1855), which decides that an executed oral agreement to discontinue the 
use of an old way, and to substitute for it a new and different one, is com- 
petent evidence of the surrender of the right to the old way. “If this 
case,” says Professor Washburn, “is to be taken as determining only a 
question of the competency of evidence of a surrender of an easement, it 
may not be open to criticism. But if, as the reader might be led to infer, 
it maintains the doctrine that an existing easement may be exchanged by 
parol for another easement of the same kind, and the owner thereby acquire 
the same property in the new one as he had in the former, and a title to 
the same equally valid, it is apprehended that it cannot be sustained either 
upon principle or authority.”—P. 57, note. 

This work, which is now completed, is a valuable accession to American 
legal literature. As a text-book for the student, and at the same time 
adequate to the wants of the lawyer, we cordially recommend it. H. 
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Commencement | 





Name of Insolvent. Residence. of Proceedings. Name of Judge. 

Nl 1862. j Returned by 
Aiken, Luther Chelsea, | April 12, | Isaac Ames. 
Ayer, Ezra C. Chelsea, @ 15, | Isaac Ames, 
hailey, Joseph (1) Boston, WS- ll, | Isaac Ames. 
Bayley, Nathaniel W. Weymouth, |.» 9, | George White. 
Bigelow, Charles E. New Bedford, i « 1, | Edmund H. Bennett, 
Bolster, Leander (2) Worcester, i 14, Henry Chapin. 
Bolster, Olney (2) Worcester, ;« 14, Henry Chapin. 
Brigham, R Sudbury, « 17, | William A. Richardson, 
Brown, Lloyd B. New Bedford, | “ 1, Edmund H. Bennett. 
Brownell, Richard 8. (1) Boston, - 1l, | leaac Ames. 
Bryant, Phillip C. Medway, ; « 14, George White. 
Bullard, Amasa New Bedford, | March 4, | Edmund H. Bennett. 
Caswell, Arthur Charlestown, April 2, | William A. Richardson. 
Collins, James H. New Bedford, Feb. 5, Edmund H. Bennett. 

| | ‘ 
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IN MASSACHUSETTS — (continued.) 





Name of Insolvent. | 


Draper, Granville (3) 
Draper, Simon W. (3) 
Driscoll, Lemuel R. 
Edgerly, John 8. 
Emerson, William G. 


Fuller, Ebenezer 
Fuller, Samuel D. 
Gammons, Alanson 
Gardner, James 
Grinnell, Joseph G. (4) 
Hall, Julias A. (5) 
Harris, William 

Hay, Samuel L. 
Hebbard, Benjamin F. 
Houghton, Horace 
Howe, Elbridge 
Kenerson, Royal B. 
Lincoln, George T. 
Littlefield, Rufus 
Lougee, George W. 
Lucas, Allen (6) 
Lucas, William A. (6) 
Martin, John J. 
Masbon, Lo 

May, George W. 
Maynard Socrge H. 
MeAllister, George H. 
Morrison, David 
Nash, Joshua L. 
Norcross, Isaac W. 
Norcross, Nicholas W. 
Noyes, Joseph L. 
Parmenter, Joel 
Pease. Usher P. 


ck, Ira 
Phillips, Albert M. 
Pike, Charles 


Pratt, Amasa 


Roberts, Joseph D. 
Root, 


Saunders, Charles W. 
Shattuck, Charles 


Thompson, Archibald 
Torrey, William B. 
— Alfred (5) 
Tyler, Abel D 
hiting, Henry 
Whittemore, Hezekiah P. 
Wright, Jeptha 
Wright, Samuel T. (7) 





(Commencement | 
of P Den 





Name of Judge. 





Somerville, 
Springfield, 


Leomiuster, 
Charlestown, 
Roxbury, 
New Bedford, 
New Bedford, 
Pawtucket, 
New Bedford, 
Stoughton, 
Natick, 
Melrose, 
Lowell, 
Abington, 
Lowell, 
Lowell, 
Lowell, 
Sudbury, 
Charlestown, 


New Bedford, 
Springfield, 
Attleboro’, 

Otis, 

Palmer, 

N. Bridgewater, 


Somerville, 





~ Returned by 
George White. 
George White. 
Edmund H. Bennett. 
9, | William A. Richardson. 
28, | John Wells. 
William A. Richardson. 
Edmund H. Bennett. 
William A. Richardson. 
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Edmund H. Bennett. 
John Wells. 
John Wells. 
William A. Richardson. 
George White. 
| Isaac Ames. 
| William A. Richardson. 
Isaac Ames. 
| Henry Chapin. 
William A. Richardson. 
| George White. 
| Edmund H. Bennett. 
' Edmund H. Bennett. 
| Edmund H. Bennett. 
| Edmund H. Bennett. 
| George White. 
William A. Richardson. 
William A. Richardson. 
7, | William A. Richardson. 
William H. Wood. 
William A. Richardson. 
William A. Richardson. 
William A Richardson. 
' William A. Richardson. 
William A. Richardsun. 
Jobn Wells. 
John Wells. 
William A. Richardson. 
William A. Richardson. 
William A. Richardson. 
| Edmund H. Bennett, 
| Edmund H. Bennett. 
| William A. Richardson, 
| Edmund H. Bennett. 
| Isaac Ames. 
| J. T. Robinson, 
| Isaac Ames. 
| J. T. Robinson, 
William A. Richardson. 
| John Wells. 
J. T. Robinson 
| Edmund H. Bennett. 
John Wells. 
Edmund H. Bennett. 
| J. T. Robinson. 
| John Wells. 
| William H. Wood. 
George White. 
Henry Chapin. 
William A. Richardson. 
William A. Richardson. 
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(6) Hall & Trumble; (6) A. Lucas & Son; (7) 


PaRTREReHIPS, £0. 
(1) Bailey & Brownell; (2) O Bolster & Son ; 
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